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Name: DAVID LANGHAM 

 

Title/Employer: Deputy Chief Judge of Compensation 

Claims for the Florida Office of Judges of Compensation 

Claims and Division of Administrative Hearings. 
 

Judge Langham was admitted to the Florida Bar in 1991, after 

graduating with distinction from Mississippi College School of 

Law that year. In November 2001 he was appointed Judge of 

Compensation Claims in Pensacola by Governor Bush. In 2005, 

he was re-appointed by Governor Bush as the Pensacola JCC. 

In May 2006 Governor Bush appointed David Deputy Chief 

Judge of Compensation Claims. He previously practiced as an associate and then partner in a 

small law firm, then as a sole practitioner, and later as a partner in Langham and Langham, P.A. 

with his wife. His practice included workers compensation, employment related civil litigation, 

medical malpractice defense and personal injury. He has lectured at numerous seminars 

regarding workers’ compensation issues. He has been an adjunct professor at the University of 

North Florida, and a periodic instructor with the Florida State University Extension Education 

Program, the University of North Florida's Extension Program, and Pensacola Junior College. 

David has written articles regarding workers compensation issues, which have been published in 

The Florida Bar Journal, The News and Four-Forty Report, Florida Comp and the Trial Advocate 

Quarterly. 

 
 

Name: JENNIFER WOLF HOREJSH 

 

Title/Employer: Executive Director for IAIABC 

 

Jennifer Wolf Horejsh has been with the International Association of 

Industrial Accidents Boards and Commissions (IAIABC) since 2002 

and has served as Executive Director since 2012. She is responsible 

for managing the Association’s programs to further the IAIABC 

mission to “advance the efficiency and effectiveness of workers’ 

compensation systems throughout the world.” Ms. Horejsh works 

closely with the IAIABC Board of Directors to implement initiatives 

that enhance the Association’s reputation as a global expert on the 

regulation and administration of workers’ compensation. She closely monitors industry 

developments and trends, using this information to develop conference and educational content 

and respond to member questions and information requests. She has written articles and 

presented on various workers’ compensation topics.    
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DOES WORKERS’ COMPENSATION FULFILL ITS OBLIGATION TO 
INJURED WORKERS?

“Most injured workers get appropriate medical 
care and indemnity benefits and return to their 
pre-injury life.” ~ Abbie Hudgens,  IAIABC 
Perspectives 

“this ‘grand bargain,’ as it is called, in  
workers’ compensation, seems to be 
unraveling.” ~ Howard Berkes, NPR
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{ }DOES  THE WORKERS’ COMPENSATION SYSTEM

FULFILL ITS OBLIGATION TO INJURED WORKERS?

US Department of  Labor

October 5, 2016

Statutory changes represented both 
overt and more subtle attacks on the 
availability of  benefits for people who 
were injured at work. 

~ US Department of  Labor

“ “

BENEFIT ADEQUACY
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ARE BENEFIT MAXIMUMS EQUITABLE?

Jurisdiction Basis of  TTD 
Calculation

Weekly Minimum Weekly 
Maximum 

Basis of  
Weekly 

Maximum

AR 66 2/3% worker’s 
preinjury wage

$20 $646 85% of  SAWW 

LA 66 2/3% worker’s 
preinjury wage

$168 or actual wage, 
whichever is less

$630 75% of  SAWW

MS 66 2/3% of  AWW $25 $468 66 2/3% of  
SAWW

TX 70% of  injured 
employee’s preinjury 
weekly wage 

$134 $895 100% of  SAWW 

IAIABC and WCRI Workers’ Compensation Laws as of January 1, 2016, Excerpt from Table 4 

10 YEAR % WAGE LOSS FOR PPD CLAIMANTS

New Mexico Washington California Wisconsin Oregon

20% 16% 25% 23% 20%
Benefit Adequacy in State Workers’ Compensation Programs, H. Allan Hunt, Social Security Bulletin  
2003/2004

HEALTHCARE
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CLINICAL EFFICIENCY OF HYPOTHETICAL COMMUNITY OF PHYSICIANS 

Improving the Quality of Workers’ Compensation Health Care Delivery: The Washington State 
Occupational Health Services Project, Wickizer, Franklin, Plaeger-Brockway, and Mootz, 2001

SAFETY

OCCUPATIONAL INJURY/ILLNESS RATE PER 100 
FULL-TIME WORKERS, 1976-2013
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SECOND INJURY FUNDS

SECOND INJURY FUNDS, 2016

COST SHIFTING
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$$

$$Workers compensation

Medicare/Medicaid

Group Disability

Group Disability 

Medicare/Medicaid

Workers’ compensation

Group Health

Group Health

FEDERAL INTERVENTION

vs.
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THE FUTURE

GIG ECONOMY AUTOMATION ARTIFICIAL 
INTELLIGENCE

HON. DAVID LANGHAM
Deputy Chief  Judge 
Florida Office of  Judges of  
Compensation Claims 
david.langham@doah.state.fl.us
@FLCC

JENNIFER WOLF HOREJSH
Executive Director 
IAIABC
jwolf@iaiabc.org
@IAIABC
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Name: ABBIE HUDGENS 

 

Title/Employer:  Administrator for Tennessee 

Bureau of Workers’ Compensation 
 

Abbie Hudgens, ARM, AIC, has been the 

Administrator of the Tennessee Bureau of Workers’ 

Compensation (formerly called the Workers' 

Compensation Division) of the Tennessee Department 

of Labor and Workforce Development since September, 2011. The position became a 

gubernatorial appointment on July 1, 2013. Formerly she was a consultant in private practice, 

risk manager for Nashville and Davidson County, and risk/benefits manager for Knoxville, 

Tennessee. Active in professional organizations, she has been national president of PRIMA and 

received PRIMA’s Distinguished Service award in 2012. She also served as president of the 

Knoxville chapter of the Risk Insurance Management Society (RIMS) and Tennessee Valley 

Employee Benefit Council, chairman of Healthcare 21 Business Coalition, member of the Public 

Entity Research Institute (PERI) board, and vice president of the East Tennessee Chapter of the 

American Society of Public Administration (ASPA). She was the public sector representative on 

the state’s Workers’ Compensation Advisory Council for six years. Educated in Tennessee, she 

has a B.A. from the University of Memphis and an M.P.A. from the University of Tennessee. 

She has also earned an Associate in Claims and Associate in Risk Management from the 

Insurance Institute of America. 

 

 

Name: RYAN BRANNAN 

 

Title/Employer:  Commissioner of Workers’ Compensation at the Texas Department of 

Insurance, Division of Workers’ Compensation. 
 

He was appointed in August of 2014 by Governor Rick Perry and re-appointed by Governor 

Greg Abbott. He is responsible for strategic planning and operation of the workers' compensation 

system. He has expanded efforts to improve outreach to injured workers and introduced 

transparency measures, while streamlining operations to reduce costs for employers. He has re-

purposed existing resources to increase compliance from carriers and providers to ensure better 

outcomes for both employers and employees within the system. 

Before his appointment as Commissioner of Workers’ Compensation, Mr. Brannan served as a 

policy advisor to Governor Rick Perry, where he provided strategic and operational advice to the 

Governor on a variety of issues related to the budget, planning, and policy of the State. Prior to 



his service at the Governor’s Office, Mr. Brannan spent several years as a policy analyst where 

he received recognition and publication in at least 16 periodicals, including the Wall Street 

Journal, Texas Lawyer, the Dallas Morning News, the Houston Chronicle, and the Austin-

American Statesman.  

Mr. Brannan has extensive experience both as an attorney and as a business owner. He has 

represented clients on insurance matters in private practice and served as the Director of a 

501(c)(3) non-profit organization.  

Mr. Brannan is a licensed attorney. He is a current member of the Insurance Law and the 

Workers Compensation sections of the State Bar of Texas.  Mr. Brannan serves on the board of 

the Texas Workers’ Compensation Self-Insured Guaranty Association, vice-president and 

executive committee member of Southern Association of Workers’ Compensation 

Administrators, the regulation committee of the International Association of Industrial Accident 

Boards and Commissions, and is an advisory committee member of the Workers’ Compensation 

Research Institute. He received a B.A. and M.B.A. from Southern Methodist University and a 

law degree from the University of Oklahoma. He currently lives in Austin with his wife and two 

daughters, and is active in the Austin Baptist Church. 

 

 
 Name: PATRICIA J. CLISHAM 

 

Title/Employer:  Manager of the Director’s Office and Prehearing 

Administrative Law Judge for the Division of Workers’ Compensation, 

Department of Labor & Employment, State of Colorado. 
 

Patricia Clisham received her Juris Doctor from University of Colorado 

in 1974. She conducts prehearings and settlement conferences as a 

prehearing Administrative law judge. Ms. Clisham has been involved in workers’ compensation 

since 1981, when she was appointed an Administrative Law Judge deciding workers’ 

compensation cases. From 1988 to 2014, she was a workers’ compensation practitioner 

specializing in complex workers’ compensation cases. She has also extensively lectured on 

matters dealing with workers’ compensation law. She received the Lansford Butler Award in 

2008 from the Colorado Workers’ Compensation Bar. 

 

 

 



 
 Name: SHERAL C. KELLAR 

 

Title/Employer: OWC Director for Louisiana Workforce 

Commission 
 

Sheral C. Kellar was appointed Director, Office of Workers’ 

Compensation Administration in January, 2016 by Governor John Bel 

Edwards and Louisiana Workforce Commission (formerly the 

Louisiana Department of Labor) Executive Secretary, Ava Dejoie. 

Kellar has served at the Louisiana Workforce Commission as a 

Workers’ Compensation Judge since 1991 and as Workers’ Compensation Chief Judge since 

May 1999.  In July 2015, she was appointed to the new Louisiana State Bar Association’s Access 

to Justice Commission, co-chaired by the Chief Justice of the Louisiana Supreme Court.  In 

March 2014, she was inducted as a fellow of the College of Workers’ Compensation Lawyers.  

Since 2007 she has been a member of the National Association of Workers’ Compensation 

Judges and serves on its Board of Directors and its Curriculum Committee.   She is also a 

member of Baton Rouge Bar Association and the Louisiana State Bar Association.  In 2009 she 

was elected the recording secretary for the Louisiana Center for Civil Justice, a state-wide call 

center that facilitates the provision of pro-bono and low-fee civil legal assistance to Louisiana’s 

poorest citizens. Also, in 2009 Kellar was appointed Chair of the Access to Justice’s Gap 

Assessment Sub-Committee, where she spearheaded an Economic Impact Study detailing the 

tremendous positive financial impact Louisiana’s legal services programs have on the state 

economy. From June 2004 to June 2008, she served as co-chair of the Louisiana State Bar 

Association Access to Justice Committee.  In June 2007 she received the Louisiana State Bar 

Association President’s Award for her many contributions to the Bar Association and her 

exceptional service as Co-Chair of the Access to Justice Committee. She is a former member of 

the American Bar Association, the National Legal Aid & Defender Association, board member 

of the Louisiana Bar Foundation and at-large member of the Louisiana State Bar Association 

Board of Governors having been appointed in 2002 to a three year term.  She is a former Court 

Appointed Special Advocate (CASA volunteer).    Kellar speaks frequently on issues of workers’ 

compensation and professionalism. She received her Bachelor of Science and Juris Doctor 

degrees from Louisiana State University. 
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10:45 AM – 11:45 AM 

 

 

Breakout Session 1: 

Mediating Claims with SRL and LEL 

 

 

 

 

 

 

 

 

 



Name: JUDY FRANKLIN 

 

Title/Employer: Statewide mediator for LWC-Office of 

Workers’ Compensation 
 
Judy Stewart Franklin serves as the statewide mediator for the 

Office of Workers’ Compensation Administration (OWCA), 

Hearings Section. As the statewide mediator, Ms. Franklin is 

head of the statewide OWCA mediation program.  Ms. Franklin 

has mediated thousands of workers compensation matters since 

she began her employment with OWCA in 2004.  She also 

provides assistance to the OWCA Chief Judge and Director in various administrative areas.   She 

is a 1987 graduate of Xavier University in New Orleans and a 1990 graduate of Southern 

University Law Center in Baton Rouge.   Since January, 2012, Ms. Franklin has also been 

employed as an instructor at Louisiana State University (LSU), Baton Rouge, in its Paralegal 

Studies Continuing Education Program, teaching courses in Family Law, Wills and Successions 

Law, and Administrative Law.  Prior to her employment with the Louisiana Workforce 

Commission, Ms. Franklin was a Managing Attorney with Capital Area Legal Services 

Corporation (CALSC) where she litigated a variety of areas, including family law and 

bankruptcy law. She later assisted CALSC with its Private Attorney Involvement (PAI) program 

until CALSC’s closure.  Ms. Franklin is a member of Louisiana State and Baton Rouge Bar 

Associations.  She has been admitted to practice before the United States Court of Appeals, Fifth 

Circuit; the United States District Court, Middle District of Louisiana; and the United States 

Bankruptcy Court, Middle District of Louisiana. 

 
Name: ALLEN T. CRADDOCK, J.D., PH.D. 

 

Title/Employer: Director of Hearings in the Division of Workers’ 

Compensation at Texas Dept. of Insurance 
 
Dr. Allen Craddock is the Regional Director of Hearings for the Texas 

Department of Insurance, Division of Workers’ Compensation. He 

graduated cum laude from St. Mary’s University School of Law in 1997 

and was admitted to practice by the State Bar of Texas in 1998. After law 

school, he completed a Ph.D. in Social Psychology in 2009. Allen is 

Board Certified in Workers’ Compensation Law by the Texas Board of 

Legal Specialization, and in 2005 he was named Texas Super Lawyer by Texas Monthly 

Magazine. 

 

Prior to working with the State of Texas, Allen mediated, convened, and facilitated over 4,000 

disputes. In addition to serving as an Adjunct Professor at St. Mary's University School of Law 

since 1999, Allen is an Active Behavioral Consultant for law enforcement agencies, providing 

onsite crisis negotiation intervention and specializing in behavioral manipulation, interpretation, 

and interrogation (body language and lie detection). 
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ND

 

10:45 AM – 11:45 AM 

 

 

Breakout Session 2: 

Is the Second Injury Fund (SIF) Fulfilling its 

Obligation? 

 

 

 

 

 

 



Name: PAULINE WILLIAMS 

 

Title/Employer: Deputy Director for LWC-Office of Workers’ Compensation 
 

Pauline M. Williams is the Deputy Director of the Louisiana OWCA.  With over 25 years in the 

insurance industry, her work has been primarily in Workers Compensation.  Her prior roles have 

included Claims Management, Quality Control and Training as well as, Account Management 

for Insurance Carriers and Third Party Administrators. 

 

Pauline has been employed with the OWCA since 2007.  Prior to being named Deputy Director 

in June 2015, she was the Executive Director of the Louisiana Second Injury Board where she 

was responsible for all operations of the Board and Manager of the OWCA Audit and Finance 

Unit where she was responsible for self-insurance, auditing and accounting. 

 

She has served on numerous task forces, assisted in drafting and evaluating proposed legislation 

and has testified before legislative committees.  She is a designated CWCP and CMSP, former 

CRM and has a BA in Business Administration from Southeastern Louisiana University.  She is 

formally a member of the Louisiana Kids’ Chance Scholarship Committee and the Baton Rouge 

Claims Association. 

 

Name: TROY PREVOT 

 

Title/Employer: Executive Vice President for Louisiana 

Commerce & Trade Association (LCTA) 

 

Troy and our team continually look for new and innovative ways 

to move workers’ comp forward for policyholders and agents. He 

currently serves as secretary of the board of directors. 

Troy brings a wealth of expertise to the proverbial table. This includes nearly 10 years of 

workers’ comp experience and more than 20 years of experience in healthcare related fields. He 

currently sits on the Official Disability Guideline Advisory Board and the Workers’ Comp 

Research Institute (WCRI) Advisory Council. 

Troy earned his MBA from Louisiana State University (LSU). He also holds a degree in health 

science/sports medicine from LSU and a physician assistant degree from Wake Forest University 

School of Medicine. 
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Is The Second Injury Fund 
Meeting its’ Obligation?

Pauline Williams, OWCA Deputy Director

Troy Prevot, LCTA Executive Vice President

History of Second Injury Funds

In 1916, New York was the first 
state to start a Fund

The end of WWII provided the 
impetus for rapid growth 

History of Second Injury Funds

Prior to the establishment of Second Injury 
Funds, two scenarios would occur when a 

second injury arose:

1.  Worker’s benefits are limited to recovery 
for the second injury alone

2.  The employer is obligated to benefits for 
combined effects (Louisiana)
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History of Second Injury Funds

 Neither option appeared good for 
either employer or employee, 
therefore SIF’s were established as 
a way to protect both parties and 
encourage proper hiring practices.

Louisiana History & Administration

 Louisiana SIB was formed in 1974

 Division of the Louisiana Workforce 
Commission, Office of Workers Compensation 
Administration

 Funded by Assessments paid by all payers of 
WC benefits in Louisiana (Insurers, Self-
Insured Employers and Self-Insured or Group 
Funds)

Administration

 SIB Staff:

1 Director (vacant)

1 Compliance Supervisor

.5 Audit Supervisor

3 Program Compliance Officers

2 Accounting Specialists

2 Administrative Assistants

3 Defense attorneys (2 AAG and 1 Staff)

1 Legal Secretaries
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La. R.S. 23:1371- Purpose and intent

A. It is the purpose of this Part to:

(1)  Encourage the employment, re-employment, or 
retention of employees who have a permanent, partial 
disability. 

(2) Protect employers, group self-insurance funds, and 
property and casualty insurers from excess liability for 
workers' compensation for disability when a subsequent 
injury to such an employee merges with his preexisting 
permanent physical disability to cause a greater disability 
than would have resulted from the subsequent injury alone.

What’s in it for the employer?

Limits the liability of 
the employer for high 
exposure workers’ 
compensation claims

How does it limit liability?

 Self Insured Employers
Caps the ultimate cost of the claim

 Fully Insured Employers

Lowers the reserve amount being reported to 
NCCI which reduces the negative impact 
these large claims have on experience 
modifiers.  Lower e-mods may result in lower 
premium and increased ability to enter into 
contracted work.
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Which claims quality?

Four Legal Elements must be met:

 PPD - There must be a pre-existing permanent partial 
disability

 Knowledge - The employer must have had knowledge of      
the PPD prior to the subsequent WC injury

 Merger - The subsequent WC injury must merge with the 
PPD to create  a materially and substantially greater 
disability than would have occurred without the PPD

 Timely filing – The claim must be filed with the Second 
Injury Board prior to one year of the payment of the first 
benefit, medical or indemnity

Target Timeframes

 Timely filing a of claim is determined upon receipt of 
claim and minimal documentation.

 PPD and Knowledge are determined within 120 days 
of receipt of claim.  If no documentation is received to 
prove these elements, a denial recommendation will be 
presented to the Board.

 If the claim is filed timely,  and both PPD and 
Knowledge are proven within 120 days of filing, 
additional time is given to perfect Merger (generally up 
to 1 year).

Fiscal Year Ending 2008 2012 2016

Claims Rcvd 910 1038 902

Claims Closed         1536 995 979

Ongoing Claims 3645 3298 2962

Board Decisions      1187 977 894

Pymts Approved (M) 44.4 40.6 58.8

Outcomes
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In the OWCA Annual Report
http://www.laworks.net/Downloads/Downloads_OWC.asp#Record

On the DOA Boards & Commissions Website
https://wwwcfprd.doa.louisiana.gov/boardsandcommissions/viewBoard.cfm?board=542

Additional Information can be found

Is the Second Injury Board Meeting its’ Obligation?

This isn’t the first time the question is asked!

 The Legislative Auditor completed a study and 
issued a report on February 8, 2012.  The 
report is available at www.lla.la.gov

 One recommendation that was presented in 
the report was in the process of being enacted.
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R.S.23:1377(G) The Second Injury Board may approve an 
annual lump sum amount up to one percent of the board's 
annual budget to be allocated to Louisiana Rehabilitation 
Services for use in assisting potential employers and qualified 
employees with permanent partial disabilities under the 
Louisiana Rehabilitation Services Vocational Rehabilitation 
Program. Services may include work evaluation and job 
readiness services, assessment for and provision of assistive 
technology, and work station modification directly related to 
the employment, reemployment, or retention of such 
employees. The funds paid by the Second Injury Board, as 
well as any fund matching and earned interest shall only be 
used for these purposes. The Louisiana Rehabilitation 
Services shall provide the Second Injury Board with a 
quarterly report to include funding balances and expenditures 
as well as case statistical information.

Act 291 effective August 15, 2011
by Rep. Ponti

SIB/LRS Partnership Results

 Working on current numbers

SIF Closure Trending

 In the past 30 years, almost 20 states have 
discontinued SIF’s (14 in the 1990’s and 5 since 2000) 

 Reason for discontinuing included:

 - the fund’s coverage extending beyond its initial 
intended scope

 - funding not keeping up with actual expenses

 - argument that SIF’s are no longer necessary since 
the inception of the ADA
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SIF Closure Trending

 Caution – Discontinued SIF’s still have assessments 
as the runoff is quite long.

Contact Information

 If you need assistance, please feel free to contact me or 
any of my staff.

 Main SIB line: 225-342-7866

 Michelle Sumrall, Compliance Supervisor:  225-342-7680

 Jessica Masaracchia, Audit Supervisor:  225-342-7571

 Information sources:
 http://blog.workerscompensationshop.com/insurance/second-injury-funds/

 http://www.insurancejournal.com/magazines/partingshots/2004/02/09/36602.htm

General Louisiana SIF Info

 Additional information below is not part of the 
presentation at the Louisiana OWCA Educational 
Conference.  It is simply general information regarding 
processes within the SIF Unit.
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Once a claim is accepted

 All carriers and groups funds that report to NCCI must 
certify to the Board that reserves have been reduced to 
the deductible levels that were effective at the time of 
the injury.

 The Board receives a quarterly report from NCCI to 
insure that reserves were lowered as reported.

 Claims are not reimbursable until reserves are lowered 
to the appropriate level.

Once a claim is accepted

SETTLEMENTS

 Prior approval must be granted by the Board to settle 
an accepted claim.  

 Approval from the Board extends for 180 days.

 The Order must be signed by the OWCA judge within 
the 180 days. 

 The Board has no authority to extend the 180 days 
allowed by statute.

 If approval expires, a new request must be submitted.

Once a claim is accepted

 In accordance with La. R.S. 23:1378(A)(1), requests 
for reimbursement must be presented to the Board 
within one year of the approval of the claim or within 
one year of the payment of the benefit, whichever 
occurs later



2/1/2017

9

(PPD) - Permanent Partial Disability 

La. R.S. 23:1371.1(5)

Any permanent condition, whether congenital or due to 
injury or disease, of such seriousness as to constitute 
a hindrance or obstacle to obtaining employment or to 
obtaining reemployment if the employee should 
become unemployed … and diagnosis of the 
condition was made by qualified physicians within 
the scope of their practice or other persons 
properly licensed and certified to make such a 
diagnosis

Employer Knowledge

La. R.S. 23:1378(A)(2)

For injuries occurring after December 31, 2010…
(a)  The PPD was caused by a compensable w/c 

accident while employed by the same employer 
seeking reimbursement.

 This can be perfected by submitting the following:
 1007 and employer’s accident report, if  any, for  

the prior claim
 Payment print-out for prior claim
 Medical records supporting the diagnosis was    

made during treatment for the prior wc injury

Employer Knowledge

(b) Prior to the second injury, the employee disclosed 
to the employer the employee‘s preexisting 
permanent partial disability on a form 
promulgated by the office of workers' 
compensation.

 The  Louisiana OWCA Second Injury Board 
Knowledge Questionnaire is located on 
www.laworks.net in both English and Spanish.

 The employee and witness signatures must be 
physical signatures.  No electronic signatures are 
being accepted at this time.
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Employer Knowledge

(d)  The employer provides an affidavit, which shall set 
forth the following:

(i) Attestation as to Hire and fire authority as defined 
in La. R.S. 23:1371.1.

(ii) Attestation as to how and when knowledge was 
acquired.

(iii) Attestations as to the actual PPD.

(iv) Attestation of how the PPD was a hindrance or 
obstacle to employment, if not a presumed PPD.

(v) Attestation certifying false statements used in the 
affidavit may result in penalties.

Merger

La. R.S. 23:1371(C)-

(1) The subsequent injury would not have occurred but 
for the PPD; or

(2) The disability resulting from the subsequent injury in 
conjunction with the PPD is materially and 
substantially greater than that which would have 
resulted had the PPD not been present, and the 
employer has been required to pay and has paid 
additional medical or indemnity benefits for the greater 
disability

Board Decisions

 Notification of Board decisions are mailed via US 
certified mail following the monthly Board meeting.

 An appeal of the Board decision must be filed in the 
19th JDC within 30 days of the Board’s decision.  

 It has been the practice of the Board to use the date 
that the decision is received by the claim handler or 
recovery vendor as the start date.
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Proper Reimbursement Requests

(1) SIB Form B (see attached or on www.laworks.net)

(2) Indemnity print-out or copies of check drafts, which 
include:

Claimant’s name

To and from dates of service

Check numbers

Dates of Payment and amount

Proper Reimbursement Requests

(3) Medical payment print-out or itemized listing of 
payments in chronological order, which include:

Claimant’s name

Payee/Provider

To and from dates of service

Check numbers

Dates of payments and amounts

Proper Reimbursement Requests

Medical Reimbursement Requests must include:

 Copies of all medical bills or supporting 
documentation attached and numbered to correspond 
with the itemized list or

 EOB’s are acceptable as long as they contain all 
information contained on the medical bill including 

 Patient Identification

 Treatment Provider

 Diagnosis and CPT Coding

 Dates of Service

 Amount Billed
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Proper Reimbursement Requests

Settlement documents, including:

Signed petition

 Judgment

Receipt and Release

Order from OWCA

Print-out or copy of check draft of payment
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12:45 PM – 1:45PM 

 

 

Civilian Response to Active Shooter 

 

 

 

 

 

 

 

 

 

 



Name: SGT. JARED L. SANDIFER 

 

Title/Employer: Supervisor (Public Affairs) - Louisiana State 

Police 
 

Jared Sandifer is a Sergeant with Louisiana State Police currently 

based in the Public Affairs Section. He began his career with LSP in 

2007 as a patrol Trooper based out of Troop A in Baton Rouge. 

After serving as a patrol Trooper, he transferred to the LSP 

Criminal Investigations Division in 2009 where he performed a 

wide array of investigations. In 2012 he accepted a position in the LSP Public Affairs Section 

serving as the Public Information Officer for Troop A. While in that role he served as a 

spokesperson for Louisiana State Police responsible for all departmental aspects related to media 

relations, public relations and public education. 

 

In April 2015 he was promoted to Sergeant in the Investigative Support Section as a supervisor 

in the Louisiana State Analytical and Fusion Exchange (LA-SAFE) center. There he helped 

support federal, state, local and private sectors by providing information for use in promoting 

public safety and national security against criminal and terrorist threats. In May of 2016 Sgt. 

Sandifer returned to the Public Affairs Section as a supervisor over Region 1 Public Information 

Officers. 

 

 

Name: TFC BRYAN LEE 
 

Title/Employer: Louisiana State Police Troop A (Public 

Affairs) 
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Louisiana State Police

Active Shooter Safety
Guidelines, Procedures, & Information to Improve 

Facility Security

Trooper First Class Bryan Lee

LSP Public Affairs

Active Shooter Safety

John Russel Houser  

July 23, 2015

Lafayette, LA  

Nidal Malik Hasan
November 5, 2009
Fort Hood, Killeen, TX

James E. Holmes
July 20, 2012
Aurora, CO

Adam Lanza
December 14, 2012

Newtown, CT

Syed Farook &Tashfeen Malik
December 2, 2015

San Bernardino, CA

Charlie Hebdo shooting
January 7, 2015

Paris, France

An Active Shooter is an individual actively engaged in 
killing or attempting to kill people in a confined and 
populated area, typically through the use of 
firearms.

Victims are sometimes singled out, but are usually 
selected at random.

The event can be unpredictable and evolve quickly.

Law enforcement is usually required to end an active 
shooter situation.

What is an Active Shooter?
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Active Shooter Safety

One way to improve the facility security of any structure is 
to focus on basic elements first:

Points of Entry/Exit (including windows/vents)

During normal operating hours, limit the available 
points of entry and exit to a minimum.

Secure all other access points and ensure that these 
areas are not being “propped” open or otherwise 
unsecured.

Faculty/Staff should only have keys and/or swipe 
access to areas that are absolutely necessary.

Perform access audits and re‐key/re‐card as needed 
to ensure only those who need access have it.

Physical Security & Crime 
Prevention Techniques

Maintain not only a regular interior patrol of all access points, 
but an exterior patrol as well.

This will help maintain a proper check of the access point 
condition, related hardware, and operational status.

The exterior patrol will also heighten public awareness of 
officer presence.

Coordinate with building maintenance staff to ensure that all 
landscaping is properly maintained to maximize natural 
surveillance.

Shrubbery, trees, and overgrown areas not only prevent officers 
from being able to scan an area for threats, but also provide ideal 
areas of concealment for potential criminal threats.

Ex: Ambush, Improvised Explosive Devices, Sniper Nests, Surveillance.

Physical Security & Crime 
Prevention Techniques
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Exchange contact information with surrounding businesses 
as well as nearby residents to help create a security network 
around the facility.

Additional visual observation and reporting from nearby 
citizens could be extremely useful to deter criminal 
activity as well as possibly prevent a mass casualty 
incident.

Consider ways to further limit penetration of visitors by 
interior design and/or traffic flow of the main entrance(s).

Hard physical security measures should be used whenever practical.
If hard physical measures are not an option, then utilize movable 
barriers, additional signage, as well as chime and/or video security 
methods.
This would not only help prevent unintentional trespass by a 
general visitor, but also possibly deter a criminal action by adding 
an additional access challenge.

Physical Security & Crime 
Prevention Techniques

There is not a general “Active Shooter Profile,” as most of the 
shooters differ greatly.

Regardless, Active Shootings are rarely impulsive.
The vast majority of attacks were planned out well in 
advance.
In many cases other employees / students were aware 
of the planned attack but did not notify anyone.

Very few attackers directed threats prior to the event.
Many attackers experienced a significant personal loss in 
months prior to the incident.
Many offenders engaged in repetitive contact with 
violent and/or extremist forms of media
Movies, Games, Websites, and media related to previous 
shootings.

95% of attackers were current employees / students…

The Active Shooter

Personality Traits:
Low self esteem

Low work productivity

Low impulse control

Lacking empathy

Social withdrawal

Feelings of rejection

Strongly resist change

Feelings of being picked on / bullied

Easily frustrated

Challenges authority

The Active Shooter
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Problematic Behaviors:
Increasing belligerence

Specific threats (i.e. Facebook, Twitter…)

Hypersensitivity to criticism

Interest in recently publicized violent events

Outbursts of anger

Extreme disorganization

Noticeable changes in behavior

Homicidal / Suicidal comments or threats

The Active Shooter

Recognizing signs of potential workplace violence:
Increased use of alcohol and/or illegal drugs

Unexplained increase in absenteeism and/or vague 
physical complaints

Depression/Withdrawal

Increased severe mood swings, and noticeably unstable 
or emotional responses

Increasingly talks of problems at home.

Increase in unsolicited comments about violence, 
firearms, and other dangerous weapons and violent 
crimes.

The Active Shooter

Key Questions:
What are the individual’s motives/goals?

Have there been any suggestions of ideas or intent?

Has the individual shown any inappropriate interest in mass 
violence?

Does the individual have the capacity to carry out the attack?

Is the individual experiencing hopelessness, desperation, or despair?

Does the individual see violence as an acceptable method of 
resolution?

Is the individual’s version of events consistent with reality?

Are other people concerned about the individual’ potential for 
violence?

What circumstances might create the likelihood for an attack?

The Active Shooter
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The Active Shooter

Reporting Threats:
The exact nature and context of the threat and/or the 
threatening behavior.

The identified target of the threat (general or specific).

The individual’s apparent motivation.

The individual’s ability to carry out the threat.

The individual’s background, including work history, 
criminal record, mental health history, military history, 
and past behavior on the job.

The Active Shooter

Initial Active Shooter 
Response & Pre-Planning

Unresponsive 
Victims

Frightened/Hiding 
Victims

Confusion

Alarms & 
Screaming

Chaos/Carnage
Sprinkler/Fire 

System Operations

In the initial response to an Active Shooter incident, 
officers will be confronted with all of the following:
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What to Expect from Law Enforcement:
If in “lockdown” police will enter to clear area of any 
threats.

The entire structure must be systematically cleared.

Chaos/carnage will rule ‐ It is the job of First Responders 
to restore order.

Police will STOP the threat first.

First Aid is secondary and will occur                                      
once the situation is secure.

Active Shooter Response

Initial Active Shooter 
Response & Pre-Planning

Level 1
Rapid Response: Suspect(s) are 
actively shooting – Officers can 
hear the shots as they approach 
the location.

Level 2
Cautious Response: Suspect(s) 
whereabouts are unknown –
Officers no longer can hear 
shots.

Level 3
Search Response: Suspect(s) 
have been apprehended. 
Officers are now clearing and 
securing rooms in a slow and 
cautious manner.         

Initial Active Shooter 
Response & Pre-Planning

1
4 2

3

Coverage Example (4-Person)
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What to do during an Active Shooter Situation:
Be aware of your environment and any possible dangers.

Take note of the two nearest exits in any facility you visit.

If you are in an office, stay there and secure the door.

Attempt to take the active shooter down as a last resort.

Active Shooter Safety:

1.) RUN: (This is an individual decision) Don’t Look Back
Be aware of the exits. 

Familiarize yourself with multiple escape plans, not just one. 
Multiple exits mean you're never trapped in a building without a 
way out.

Leave your belongings behind and get out as fast as 
possible and don’t convince others.  That takes too much 
time.

Your life is more valuable than anything you own, so protect it.

When you exit, be sure that your hands are visible. 
In an active shooter situation, law enforcement is going to be the 
first on the scene. Make it clear to them that you are not carrying 
a weapon.

Unfortunately, there may be a time when evacuating from a 
building is not feasible. You may need to hide from the shooter

Active Shooter Safety:

2.) Hide:
Hide in an area that is out of the way and view of the 
shooter, preferably one that can be secured from within

Block the entry point into your shelter and lock the 
doors. 

Use desks, chairs, furniture or anything you can to secure the 
door.

Silence your cell phone, be mindful of screens in a dark 
room

When neither running nor hiding out are feasible options and 
you're face‐to‐face with your attacker, attempt to defend 
yourself.

Active Shooter Safety:
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3.) Fight:
Attempt to incapacitate the active shooter.

Act with physical aggression and throw items at the 
shooter. 

Try to attack vital areas of the body such as eyes, throat 
and groin.

Active Shooter Safety:

4.) What to do when Law Enforcement arrives:
Remain calm, and follow the law enforcement officials' 
instructions.

Immediately raise your hands and spread your fingers

Keep your hands visible at all times.

Avoid making quick movements toward law enforcement 
officials, such as attempting to hold onto them for safety.

Avoid pointing, screaming and/or yelling.

Do not stop to ask officers for help or direction when 
evacuating.

Active Shooter Safety:
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5.) Report to 911:
If by chance you see the shooter, try to remember 
information that could be useful to law enforcement 
such as:

Location of the active shooter.

Number of shooters, if more than one.

Physical description of shooter.

Number and type of weapons held by the shooter.

Number of potential victims at the location.

Active Shooter Safety:

What to do next:
Know your limitations.

Be aware of your surroundings at all times.

Louisiana Law provides that you can defend others just 
as you would yourself.

Report everything accurately and quickly when it is safe 
to do so.

Know where all exits are.

A defense may be a good offense.

The best way to minimize the loss of life that can occur in an 
active shooter situation is to be prepared and act calmly

Active Shooter Safety:

In summary, here is Louisiana's stand your ground law as 
found in:

LRS 14:19 – Justifiable Homicide

• When committed in self‐defense by one who reasonably 
believes that he is in imminent danger of losing his life or 
receiving great bodily harm and that the killing is 
necessary to save himself from that danger, etc…

And

LRS 14:20 – Use of Force or Violence in Self Defense

• The use of force or violence upon the person of another is 
justifiable under certain circumstances.

Louisiana “Stand Your Ground” 
Law
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Be mindful of appearance and dress.

Awareness is the key!

Be vigilant. Always have a plan.

Don’t be an “Easy Target”!

Whenever possible, never go alone.

Personal Safety:

Parking Safety:
Walk with your head up.

Walk with a purpose.

Keep your eyes and ears open. 

Get off cell phone!

Suppress your “inner woman”.  

Don’t be sympathetic (i.e. Silence of the Lambs)

Be paranoid and suspicious.

Change it up!

Personal Safety:

Walking Safety:
Find a well lit spot as close to the entrance as possible.

Lock your doors.

Don’t sit in your car.

Have a plan.

Mall/Grocery store parking lot

Office garage/parking lot

Public Restrooms

Personal Safety:
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If It’s Too Late:
Hit where it counts. Elbow is the strongest point on your 
body. If close, use it!

Anything goes!

Stay put. Avoid getting in the car.

Run, Run, Run!!!

Scream and make noise. “FIRE!!!”

Only 2% of rapists carry a weapon.

Personal Safety:

Thank you and be safe

If you have any questions or comments please contact:

Trooper First Class Bryan Lee
bryan.lee@la.gov
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Name: DIANE LUNDEEN 

 

Title/Employer: Chief Judge for LWC-Office of 

Workers’ Compensation 
 

 

 

 

 

 

 

 

 

 

 

 

Name: LINDA SMITH 

 

Title/Employer: Judge for LWC-Office of Workers’ 

Compensation 
 

Linda L. Smith has practiced law in the State of Louisiana for 34 

years.  She was in private practice with her husband, Eskridge “Sam” 

E. Smith, Jr. since 1998.  Prior to that, she served as a Workers’ 

Compensation Judge from 1992 to 1998.  She is currently a member 

of the Bossier Bar Association, District 1W Workers’ Compensation 

Bar, and Women’s Section of the Shreveport Bar Association.  She 

received her Bachelor of Science and Jurisdoctorate Degrees from Louisiana State University.  

She has completed training and certification as a civil mediator, and Certified Public Manager.  

Linda serves as President of the Minden Garden Club and enjoys gardening at her home in 

Heflin, Louisiana.  She enjoys spending time with their six grandchildren and seven children, 

along with her Border Collie and running companion, Maggie Mae. 
 

Name: PAM MOSES-LARAMORE 

 

Title/Employer: Judge for LWC-Office of Workers’ 

Compensation 
 

PAMELA ANN MOSES-LARAMORE, Workers' 

Compensation Judge for District 5/Baton Rouge area since 

February 1994; Workers' Compensation Judge for the State-at-

Large, since January 1991.  Judge Laramore was in private 

practice in Baton Rouge for nine years prior to securing this position.  As a long-standing 

member of the Baton Rouge Bar Association, she has been active in the Bench Bar Conference 

and InJustice to All Committees.  Judge Laramore was one of the founders of the Baton Rouge 



Bar Association’s Workers' Compensation Section and remains its Court liaison.  She is a past 

member of the House of Delegates for the 19
th

 Judicial District Section of the Louisiana State 

Bar Association and served on the Judicial Campaign Fund Committee and the Medical/Legal 

Professional Committee.  She is a member was Past President of the following associations; 

Baton Rouge Association of Women Attorneys, the Wex Malone American Inns of Court and 

the Louisiana Association of Administrative Law Judges.  Judge Laramore is admitted to 

practice in all three Louisiana Federal Districts.  She received her Juris Doctorate degree from 

the LSU Law Center in December 1981; and was admitted to the Bar in April 1982.  She 

graduated magna cum laude from the University of Southwest Louisiana, now the University of 

Louisiana at Lafayette, with a BA in Political Science in 1978.  She often speaks on Workers' 

Compensation issues at various seminars. 
 

Name: MICHAEL E. PARKER 

 

Title/Employer: Attorney/partner at Allen & Gooch 
 

Michael E. Parker is a partner in the Lafayette office of Allen & 

Gooch. His primary areas of practice are workers’ compensation, 

products liability, construction defects, environmental litigation 

and transportation litigation. 

 

He has represented employers and their insurers in all areas of 

workers’ compensation litigation throughout the state of Louisiana. Mike has a wide area of 

litigation experience including hair care product litigation, construction defects under the New 

Home Warranty Act and general construction issues, environmental litigation including exposure 

to hazardous substances and spills of hazardous substance.  

 

Additionally, Mike has extensive experience in the defense of transportation companies and 

accidents involving their trucks and trailers. 

Mike has been a speaker at numerous seminars concerning employer liability in both Louisiana 

and Texas. 
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Professionalism
LA WC Educational Conference
February 2, 2017

Chief Judge Diane Lundeen
Judge Pamela Moses-Laramore
Judge Linda Smith
Michael Parker – Allen & Gooch

 Ethics is what is required and Professionalism is that 
which is expected.

Justice Brennan

Professionalism is not comprised of a single trait or 
attribute, but is a combination of elements…ethics and 
integrity, competence combined with independence, 
meaningful continuing learning, civility, obligations to the 
justice system and pro bono service.
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 Ethics is what we are required to follow in order to 
maintain our law license/ability to practice law.

 Professionalism is what wise lawyers choose to do.

The Code of Professionalism

My word is my bond.

 I will never intentionally mislead the court or other counsel.
– Rules 3.3, 3.4, 3.5.

 I will not knowingly make statements of fact or law that are untrue. 
– Rule 3.3.

 I will clearly identify for other counsel changes I have made in 
documents submitted to me. 

– Rules 3.3, 3.4.

The Code of Professionalism

 I will not file or oppose pleadings, conduct discovery or utilize any 
course of conduct for the purpose of undue delay or harassment 
of any other counsel or party. I will allow counsel fair opportunity to 
respond and will grant reasonable requests for extensions of time. 

– Rules 3.2, 3.4.

 I will not engage in personal attacks on other counsel or the court. 
I will support my profession's efforts to enforce its disciplinary 
rules and will not make unfounded allegations of unethical 
conduct about other counsel.

– Rules 3.1, 3.3, 3.4, 3.5
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The Code of Professionalism

 I will not use the threat of sanctions as a litigation tactic. 
– Rules 3.1, 3.2,3.3,3.4.

 I will cooperate with counsel and the court to reduce the cost of 
litigation and will readily stipulate to all matters not in dispute. 

– Rules 3.2, 3.4

 I will be punctual in my communication with clients, other counsel 
and the court, and in honoring scheduled appearances. 

– Rules 3.2, 3.3, 3.4, 3.5

Depositions

La. Code of Civil Procedure Article 1443
…Any objection during a deposition shall be stated concisely and 
in a non-argumentative and non-suggestive manner. Evidence 
objected to shall be taken subject to the objections. Counsel shall 
cooperate with and be courteous to each other and to the witness 
and otherwise conduct themselves as required in open court and shall 
be subject to the power of the court to punish for contempt. 
Unless otherwise stipulated or as provided in Article 1455, objections 
are considered reserved until trial or other use of the deposition. A 
party may instruct a deponent not to answer only when necessary 
to preserve a privilege, to enforce a limitation on evidence imposed 
by the court, to prevent harassing or repetitious questions, or to 
prevent questions which seek information that is neither admissible 
at trial nor reasonably calculated to lead to the discovery of 
admissible evidence.

Judicial Professionalism

 A Judge shall be:
• Patient

• Dignified

• Courteous 

• To:

– Litigants

– Jurors

– Witnesses

– Lawyers

Code of Judicial Conduct, Canon 3 (A) (3)
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3:00 PM – 4:00 PM 

 

 

Medical Treatment Guidelines 

 

 

 

 

 

 

 

 

 

 



Name: GREGORY J. HUBACHEK 

 

Title/Employer: WC attorney with Workers’ Compensation, LLC 
 

Greg Hubachek has practiced in the field of workers’ compensation for over two (2) 

decades.  From 2009-2016, Hubachek served on the governor’s Workers’ Compensation 

Advisory Council as an “at-large” appointment.  In his role on the WCAC, Hubachek sought to 

preserve fairness in the Louisiana Workers’ Compensation Act.  As a result of his experience in 

the field of workers’ compensation, Hubachek has been enlisted to provide educational 

presentations for various organizations, for example, the Louisiana Association of Business & 

Industry and the Workplace Injury Law & Advocacy Group.  Hubachek is a graduate of the 

University of California, Berkeley and the University of California, Hastings College of Law. 

 

 

Name: ROGER A. JAVIER 

 

Title/Employer: Attorney at The Javier Law Firm 
 

 

Mr. Javier is a native of Miami, Florida but has made New Orleans his 

home since 1995. Mr. Javier earned his undergraduate degree, majoring 

in business administration with a minor in psychology, from Emory 

University in 1993. While at Emory, Mr. Javier was an active member 

of the Pi Kappa Alpha Fraternity and his scholastic achievement earned 

him the distinct honor of Dean's List in 1993. Mr. Javier attended 

Loyola University Law School in New Orleans, Louisiana, where he earned many distinctions. 

He was a moot court board member, moot court semifinalist, a moot court teaching assistant and 

was also the first second year law student ever selected to coach one of Loyola's national teams. 

He was a member of the St. Thomas More Inns of Court and has also had articles published in 

law journals.  

 

Mr. Javier is currently recognized by A.M. Best in its Best's Directories of Recommended 

Insurance Attorneys, and he has also received the highest "AV" rating from Martindale Hubbell. 

Mr. Javier has motion, trial, and appellate practice and experience in both state and federal 

courts, and he has successfully tried, settled, and mediated cases throughout Louisiana and even 

in federal court in Mississippi. He represents many corporations (several of which are Fortune 

500 companies), insurance companies, and self-insured entities and he frequently provides in-

house seminars to his clients in his areas of practice. He is a member of the Louisiana State Bar 

Association and the Louisiana Association of Defense Counsel. 

 

 

 

 

 
 



Name: DARCY E. DECKER 

 

Title/Employer: Attorney at The Javier Law Firm 
 

 

Ms. Decker is a native and lifelong resident of New Orleans, Louisiana. 

She earned her undergraduate degree in Managerial Finance from the 

University of Mississippi in 2003. While at Ole Miss, she was a member 

of Golden Key International Honour Society and served as an officer in 

her social sorority, Kappa Alpha Theta. In May of 2006, Ms. Decker 

was awarded her Juris Doctor from Loyola University Law School in 

New Orleans. She was admitted to the Louisiana bar in October, 2006.  

 

Ms. Decker is admitted to practice in all state and federal courts in Louisiana and is a member of 

the Louisiana State Bar Association and the Federal Bar Association.  
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4:00 PM – 5:00 PM 

 

 

Jurisprudence Update 

 

 

 

 

 

 

 

 

 

 



Name: GREGORY J. HUBACHEK 

 

Title/Employer: WC attorney with Workers’ Compensation, LLC 
 

Greg Hubachek has practiced in the field of workers’ compensation for over two (2) 

decades.  From 2009-2016, Hubachek served on the governor’s Workers’ Compensation 

Advisory Council as an “at-large” appointment.  In his role on the WCAC, Hubachek sought to 

preserve fairness in the Louisiana Workers’ Compensation Act.  As a result of his experience in 

the field of workers’ compensation, Hubachek has been enlisted to provide educational 

presentations for various organizations, for example, the Louisiana Association of Business & 

Industry and the Workplace Injury Law & Advocacy Group.  Hubachek is a graduate of the 

University of California, Berkeley and the University of California, Hastings College of Law. 

 

Name: SHANNON DARTEZ 

 

Title/Employer: Attorney for The Glenn Armentor Law 

Corporation 

 
Shannon Dartez is admitted to the U.S. Western and Middle 

District Courts as well as the Chitimacha Tribal Court. She is a 

graduate of St. Mary’s Dominican High School in New Orleans. 

She received a B.A. degree from Louisiana State University in 

1990. Then, she got her Juris Doctorate, in 1994, from the LSU 

Paul M. Hebert Law Center. She is a member of the Lafayette Bar 

Association, Lafayette Young Lawyers Association, Louisiana 

State Bar Association and the Louisiana Bar Foundation. She received the LSBA Young 

Lawyer’s Section Outstanding Young Lawyer award in 2002. Shannon was on the Kids Chance 

Scholarship Committee from 2009 to 2011. Ms. Dartez is married to Mike Dartez and they have 

2 beautiful children. 

 

 



OWCA EDUCATIONAL CONFERENCE 

 

Thursday - February 2, 2017 - 4:00p.m. - 5:00p.m. 

 

TOPIC   

 

Jurisprudential Update 

 

 

Presenter:   

 

Greg Hubachek - Workers’ Compensation, LLC   

3045 Ridgelake Drive, Suite # 203, Metairie, LA 70002   

224 Florida Street, Suite # 101, Baton Rouge, LA 70801   

2000 Lamy Lane, Monroe, LA 71201   

1821 MacArthur Drive, Alexandria, LA 71301   

314 West Oak Street, Amite City, LA 70422   

Toll free: (877) COMP-MAN   

 

 

Presenter: 

 

Shannon Dartez - The Glenn Armentor Law Corporation 

300 Stewart St., Lafayette, Louisiana 70501 

Toll Free:  (800)960-5551 

 

 

 

 

 

 

MEDICAL TREATMENT SCHEDULE (MTS) i.e., La. R.S. 23:1203.1   

 

Thompson v. DHH – Office of Public Health, 2015-1032, (La.App. 1
st
 Cir. 02/26/2016), 191 

So.3d 593.   

 

New evidence admitted in district court upon review of OWCA Medical Director decision.   
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Dow v. Chalmette Restaurant, Ltd, et al, 2015-0336, (La.App. 4
th

 Cir. 05/18/2016), 193 So.3d 

1222.  

 

Do you need to seek an OWC Form 1009 when treatment is denied as “non-compensable” and 

when is an Exception of Prematurity untimely?   

 

 

 

 

 

 

McDaniel v. Central Crude, Inc., et al, 2015-1311, (La.App. 1
st
 02/11/2016), writ denied   

 

Do you need to seek an OWC Form 1009 when treatment is recommended by both the treating 

physician and the defense medical expert (i.e., SMO)?     

 

 

 

 

 

 

Motichek v. State of Louisiana, 2016-0330, (La.App. 1
st
 Cir. 06/27/2016), writ granted   

 

Does the MTS apply to prescription medications?   

 

 

 

 

 

 

Barber v. LWC, 2015-1598, (La.App. 1
st
 Cir. 06/02/2016), 2016 WL 3150176   

 

Are the MTS and its utilization review guidelines constitutional?   
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EXCEPTIONS   

 

Hill v. Glenwood Regional Medical, et al, 50,531, (La.App. 2
nd

 Cir. 05/18/2016), 195 So.3d 536  

 

Prescription   

 

 

 

 

 

Albert v. Air Products and Chemicals, et al, 2015-0525, (La.App. 1
st
 01/21/2016), 186 So.3d 743  

 

Prescription, Motion for Modification   

 

 

 

 

 

 

Kennedy v. Washington/St. Tammany Regional Medical Center, 2015-1099, (La.App. 1
st
 Cir. 

04/07/2016), 193 So.3d 169   

 

Prescription, tolling   

 

 

 

 

 

 

Thomas v. L’Auberge Casino Baton Rouge, 2016-0082, La.App. 1
st
 Cir. 03/23/2016), writ 

denied  

 

Prescription, leave to amend   

 

 

 

 

 

 

Bracken v. Payne & Keller, et al, 2015-1760, (La.App. 1
st
 Cir. 08/10/2016), , _____ So.3d _____  

 

Subject matter jurisdiction, peremption, nullity action   
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Southern Framers of Louisiana, LLC v. Doctors Hospital of Slidell, et al., 2015-1878, (La.App. 

1
st
 Cir. 08/31/2016, _____ So.3d _____   

 

Prematurity   

 

 

ASSORTED TOPICS   

 

Taylor v. Hanson North America, 2015-0729, (La.App. 1
st
 Cir. 12/23/2015), 186 So.3d 168   

 

Garrett v. K&B Machine Works, Inc., et al, 2015-1381, (La.App. 1
st
 Cir. 02/26/2016), 191 So.3d 
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1201(G), when does time delay commence   

 

 

 

 

 

 

Lafayette Bone & Joint Clinic v. Louisiana United Business SIF, et al, 2015-2137, 2015-2138, 

(La. 06/29/2016), 194 So.3d 1112   
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 Cir. 02/26/2016), 191 So.3d 1086  

 

Occurrence of work accident   

 

 

 

 

 

 

Cordon v. Parish Glass of St. Tammany, Inc., et al, 2015-1078, (La.App. 1
st
 Cir. 04/15/2016), 

195 So.3d 109    

 

Effects of stipulation, waiver of appeal rights   
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Rogers v. Waste Management of Louisiana, LLC, 2015-1699, (La.App. 1
st
 Cir. 07/12/2016), 198 

So.3d 1190   

 

Balancing medical expert testimony, standard of review   

 

 

 

 

 

 

Stewart v. City of Bogalusa, 2015-1877, (La.App. 1
st
 Cir. 08/05/2016), 199 So.3d 651   

 

Appeals v. writs, standard of review   

 

 

 

 

 

 

Morgan v. Barber Brothers Contracting Company, LLC, 2015-1745, (La.App. 1
st
 Cir. 

06/03/2016), 195 So.3d 676    

 

Modification of Judgment, PTD, COP, prescription medications   

 

 

 

 

 

 

Rogillio v. Avizent, et al, 2015-1657, (La.App. 1
st
 Cir. 06/03/2016), _____ So.3d _____   

 

Issues associated with MSJs, travel expenses (reasonable geographic region)   

 

 

 

 

 

 

Baker v. Harrah’s, 2015-0229, (La.App. 4
th

 Cir. 03/09/2016), 190 So.3d 379   

 

PTD, vocational rehabilitation   
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McCoy v. W.A. Kendall & Co., Inc., et al, 50,187, (La.App. 2
nd

 Cir. 11/25/2015), 181 So.3d 817  

 

Marshall v. Town of Winnsboro, 50,255, (La.App. 2
nd

 Cir. 11/25/2015), 184 So.3d 796   

 

White v. The Shaw Group, Inc., et al, 2015-0680, (La.App. 1
st
 Cir. 02/24/2016), 189 So.3d 1180  

 

SEB issues   

 

 

 

 

 

 

Loucious v. Crest Industries, et al, 15-690, (La.App. 3
rd

 Cir. 12/16/2015), 181 So.3d 956   

 

Occupational disease   

 

 

 

 

 

 

Berard, et ux v. The Lemoine Company, LLC, et al, 15-152, (La.App. 3
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 Cir. 07/08/2015), 169 

So.3d 839   

 

Statutory employment   

 

 

 

 

 

 

Maldonado v. Eversound Kitchen & Bath, LLC, 2015-859, (La.App. 4
th

 Cir. 04/20/2016), 194 

So.3d 1136   

 

Independent contractors  

 

 

 

 

 

 

 



 

 7 

Carr v. Sanderson Farm, Inc., et al, 2015-0953, (La.App. 1
st
 Cir. 02/17/2016), 189 So.3d 450   

 

Vicarious liability, exclusivity   

 

 

 

 

 

 

Peters v. Ray-Bar Construction, LLC, et al, 2015-0230, (La.App. 1
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Name: SREYRAM  KUY, MD, MHS 

 

Title/Employer: Medicaid Chief Medical Officer with 

Louisiana Department of Health & Hospitals 

 
 

 

 

 

 

 

 

 

 

 

Name: CINDY BISHOP 

 

Title/Employer: President for Checkmate Strategies 

& Member of the Louisiana Opioid Commission 
 
Cindy Bishop is the President of Checkmate Strategies, 

a governmental and public relations firm headquartered 

in Baton Rouge. She is a registered lobbyist and the 

editor and publisher of Health Care Information 

Services.  Cindy established Checkmate Strategies in 

1995. She has worked on many high profile legislative campaigns including but not limited to 

the Smoke Free Air Act, the Primary Seat Belt Act, the Child Passenger Safety Act, the 

Concealed Carry Permit Act and Save Tony the Tiger.  She began working in association 

management at the age of 19 when she was hired by the Louisiana Dental Association, a 

nonprofit professional association comprised of 1,700 licensed dentists.  She is adept at all 

aspects of association management including board development,  fiscal management, 

communications,  membership recruitment and retention, public relations, grant administration 

and convention/meeting planning. Cindy earned her Bachelor’s degree in Computer Science 

from Loyola University of the South in New Orleans.  She is a member of the Louisiana 

Association of Business and Industry, the Louisiana Association of Non-Profit Organizations and 

the Louisiana Society of Association Executives. 

 

 

 

 



Name: GEORGE J. CAZENAVETTE, IV 

 

Title/Employer: Special Agent/Demand Reduction 

Coordinator for U.S. Drug Enforcement Administration 
 
Special Agent George J. Cazenavette IV of the Drug 

Enforcement Administration is a New Orleans Native and 

a Graduate of Tulane University with a Bachelor of 

Science degree in biology.  Special Agent Cazenavette was 

commissioned as an Ensign in the United States Navy upon completing the Navy ROTC 

program at Tulane University and served four years active duty.  After completion of his naval 

service, he was hired by the DEA and his first office assignment was St. Louis, MO.  Special 

Agent Cazenavette was transferred to New Orleans in November of 2002 where he became the 

Demand Reduction Coordinator for the New Orleans Field Division of the Drug Enforcement 

Administration until January 2007.  Special Agent Cazenavette then was assigned to the New 

Orleans Field Division FIT (Financial Investigations Team).  In May 2016, Special Agent 

Cazenavette once again became the New Orleans Division Demand Reduction Coordinator.  

 

Name: WILLIAM “BEAU” CLARK, MD 

 

Title/Employer: Coroner for East Baton Rouge Parish & 

Member of the Louisiana Opioid Commission 
 
Dr. William “Beau” Clark is a native of Baton Rouge and 

graduated from St. Michael the Archangel High School. He 

graduated from Louisiana Tech University where he received his 

Bachelor of Science. He graduated from Louisiana State University 

School of Medicine in New Orleans and completed his residency in 

Emergency Medicine in Baton Rouge.  He is board certified by the 

American Board of Emergency Medicine. 

  

Dr. Clark was elected East Baton Rouge Parish Coroner in November, 2011 and continues to 

practice emergency medicine in the Greater Baton Rouge area.   

Dr. Clark has served as Medical Director for the Louisiana State Police SWAT Team, Louisiana 

House of Representatives, Louisiana Department of Health and Hospitals Bureau of Emergency 

Medical Services, and East Baton Rouge Sheriff’s Office SWAT Team. Dr. Clark has been 

certified as a Diplomate of the American Board of Medicolegal Death Investigators. 
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Louisiana Medicaid 

Opioid Prescribing: A Provider Update

SreyRam Kuy, MD, MHS
Medicaid, Louisiana Department of Health

The Opioid Epidemic
In the US:

• Sales of prescription opioids in the U.S. quadrupled from 1999 to 2014, but no overall change in amount of pain 
Americans report

• 2012 — 259 million prescriptions were written for opioid pain medication in the U.S.

• 4.3 million Americans engaged in non‐medical use of prescription opioids

• Each day, 3,900 people initiate nonmedical opioids use; 580 people initiate heroin use

• 80% of heroin users reported starting out misusing prescription opioids 

• Economic impact is immense:  $55 billion in costs attributed to prescription opioid abuse, with $20 billion in just 
emergency department and hospitalization care

• DEA will mandate reduction of opioids manufactured in US by 25% in 2017 

SreyRam Kuy, MD, MHS

How Does Louisiana Rank 
for Opioids Prescribed?

In 2013 Louisiana ranked first in the US for proportion 
of opioids prescribed per capita among all 50 states

SreyRam Kuy, MD, MHS
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SreyRam Kuy, MD, MHS

What is the Impact of 
Increased Opioid Prescriptions?

In East Baton Rouge Parish: 
• Overdose deaths equal homicide deaths

• Overdose deaths outnumber motor vehicle deaths

SreyRam Kuy, MD, MHS

SreyRam Kuy, MD, MHS
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Where are people getting 

these opioids from?

SreyRam Kuy, MD, MHS

What is Louisiana Medicaid Currently Doing 
to Combat Opioid Abuse?

SreyRam Kuy, MD, MHS

Category Louisiana Medicaid Covered Services and Strategies to Combat Opioid Abuse
Non‐opioid Pain 
Treatment Options

 Non‐opioid pain medications (Naproxen, Ibuprofen, Relafen, Toradol, Meloxicam)
 Physical therapy 
 Limited chiropractor service for < 21 years old
 Behavioral health benefits

Substance Abuse Rehab  All American Society of Addictive Medicine (ASAM) levels of rehabilitation services 
 For children < 20 years, state agencies pay for room and board
 MCOs pay for room and board
 Often, other agencies fill void for payment for FFS adults

Pharmacy “Lock‐In” 
Program

 Medicaid “lock‐in” program for patients who raise red flags (obtaining multiple 
Schedule II prescriptions from different doctors) 

 These patients required to use a single prescriber and single pharmacy
Pharmacy Monitoring 
Program (PMP)

 Louisiana PMP is web‐based system
 Collects prescribing and dispensing data for controlled substances whether paid for by 

Medicaid, other payer, or by cash
Prevention of 
Prescription Duplication

 Medicaid denies incoming pharmacy claims for short‐ and long‐acting opiates if 
recipient has ACTIVE paid claim on file for another drug in the same therapeutic class. 

Prevention of Early 
Refills

 Early refills on narcotics denied when patient requests same medication at the same 
pharmacy prior to 85% of the medication being used up.

Substance Use Disorder 
Prescription Benefits 
(not MAT)

 Narcan (opioid overdose treatment)
 Buprenorphine/Naloxone (opioid dependence)
 Vivitrol (alcohol abuse treatment)
 Nicotine, Bupropione, Chantix (tobacco abuse treatment) SreyRam Kuy, MD, MHS
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These are great first steps, but not enough.  
Louisiana leads the US in this Opioid Epidemic

SreyRam Kuy, MD, MHS

How to Proceed Next?
“Someone who genuinely cares about people, about their 

lives, is going to have to make the hard decisions.  

Those decisions will save lives.”
–Tiasha, Louisiana resident recovering from substance abuse

“The prescription overdose epidemic is doctor‐driven. It can 
be reversed in part by doctors." –Dr. Tom Frieden, CDC Director

SreyRam Kuy, MD, MHS

Together we CAN make Louisiana 
Healthier & Safer

Please collaborate, help, and join us in 
making Louisiana Healthy!

SreyRam Kuy, MD, MHS
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OPIOIDS
BATON ROUGE, LOUISIANA

FEBRUARY 3, 2017

PERCENTAGE OF NDTS RESPONDENTS REPORTING THE GREATEST
DRUG THREAT, 2007 - 2015

Source: National Drug Threat Survey

PERCENTAGE OF NDTS RESPONDENTS REPORTING HIGH 
HEROIN AVAILABILITY,

2008 - 2011, 2013 - 2015

Source: National Drug Threat Survey
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SIGNATURE SOURCE FOR RETAIL-LEVEL HEROIN PURCHASE IN
EASTERN US CITIES, 1999 - 2012

Source: Heroin Domestic Monitor Program

CURRENT HEROIN USERS, 2007 - 2013

Source: National Survey on Drug Use and Health

DRUG-POISONING DEATHS INVOLVING HEROIN, 
1999 - 2013

Source: National Center for Health Statistics/Centers for Disease Control,
Final death data for each calendar year
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HEROIN SEIZURES AT THE SOUTHWEST BORDER, 2000 - 2014

Source: EPIC National Seizure System

PERCENTAGE OF NDTS RESPONDENTS REPORTING HIGH 
CPD AVAILABILITY IN THEIR

JURISDICTIONS 2008 - 2011, 2013 - 2015VIII

Source: National Drug Threat Survey
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NUMBER OF PAST MONTH, NONMEDICAL USERS OF 
PSYCHOTHERAPEUTIC DRUGS

COMPARED TO OTHER SELECT DRUGS OF ABUSE, 2009 -
2013

Source: National Survey on Drug Use 
and Health

DRUG POISONING DEATHS INVOLVING SELECTED 
ILLICIT DRUGS,
2007 - 2013

2007 2008 2009 2010 2011 2012 2013

Opiod
analgesic

14,408 14,800 15,597 16,651 16,917 16,007 16,235

Cocaine 6,512 5,129 4,350 4,183 4,681 4,404 4,944

Heroin 2,402 3,041 3,278 3,036 4,397 5,927 8,257

Source: National Center for Health Statistics/Centers for Disease Control, Final 
death data for each calendar year
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ALL OPIOID CPDS COMPARED TO THE NUMBER OF HYDROCODONE AND
OXYCODONE CPDS AVAILABLE ON THE LEGITIMATE MARKET, 2006 - 2013

Source: DEA
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THANKS!
GEORGE J. CAZENAVETTE, IV

GEORGE.J.CAZENAVETTE@USDOJ.GOV
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Name: RICHARD J. VOELKER 

 

Title/Employer:  Associate with Pugh Accardo  
 

Richard Voelker received his Juris Doctorate from Louisiana 

State University in 1986. He has been primarily engaged in the 

defense of employers and carriers with regard to Louisiana 

State Workers Compensation claims. In that practice, he has 

appeared in all of the Louisiana Office of Workers 

Compensation District Offices He has also provided 

representation for general insurance defense claims, in both 

state and federal courts. Mr. Voelker has also recently participated the writing of a workers 

compensation insurance policy on behalf of a client transitioning from a workers’ compensation 

self-insured’s fund to a mutual insurance company. He is a member of the Louisiana State Bar 

Association and recipient of a BV Rating from Martindale-Hubbell. 

 

 

 

Name: JEFFERY J. WALTZ 

 

Title/Employer: Attorney/founding partner for The Waltz Law 

Group 

Mr. Waltz is a founding partner of The Waltz Law Group. For 

more than a decade, Mr. Waltz has focused his practice on civil 

litigation, commercial litigation, workers’ compensation defense, 

insurance coverage analysis and insurance defense. He has 

significant experience in admiralty and maritime law, automobile 

liability litigation, first party and third party property damage 

claims, construction defect claims, and bad faith claims. 

Mr. Waltz graduated Magna Cum Laude from Louisiana State University in 1999. He received 

his law degree from Loyola University in New Orleans in 2003. He was named Top Lawyer in 

Commercial Litigation by New Orleans Magazine. He is a member of the Louisiana State Bar 

Association, U.S. Fifth Circuit Bar Association, Louisiana Claims Association, New Orleans 

Claims Association, and Risk and Insurance Management Society (RIMS). 

In addition to his professional activities, Mr. Waltz serves on the Executive Committee of 

Kingsley House, a local non-profit, which provides a host of nationally accredited and state 

certified programs from early childhood education to adult daycare services and beyond. He also 

serves on the Judiciary Committee for the Grand Council of Tau Kappa Epsilon (TKE) 

Fraternity, and he is involved in several local Carnival organizations. 
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OWCA CLE Outline Presentation 

By:  Richard Voelker 

 Jeff Waltz 

“What You Need to Know about Contacting IW after a Disaster”  

9:00am-10:00am on Friday, February 3, 2017. 

1. Disasters  

 

a. Under the Stafford Act (federal law), a community requesting federal 

assistance must prove they have been overwhelmed by events. Not only 

must the local government must be overwhelmed, but state capabilities 

must be overwhelmed as well. Any request to the President for federal 

assistance must reflect how local capabilities have been exceeded. 

 

b. FEMA has issued 13 Disaster Declarations since 2005 for parts of 

Louisiana 

 

c. Most recent: Great Flood of 2016 

 

2. Governor’s Authority  

 

a. Proclamation Number 111 JBE 2016   

i. Issued August 12, 2016  

ii. State of Emergency Heavy Rain and Flooding 

iii. Issued pursuant to Louisiana Homeland Security and Emergency 

Assistance and Disaster Act, La. R.S. 29:721 et seq 

1. emergency powers to deal with emergencies and disasters 

iv. In effect from August 12, 2016 through September 10, 2016 

 

b. Executive Orders 

 

i. Executive Order JBE 2016-53   

 

1. August 15, 2016 

2. Issued pursuant to Proclamation No. 11 JBE 2016 

3. Article 1 Section 22 Louisiana Constitution 

a. All Courts shall be open 

b. disruption of services 
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4. LSBA, LADC and LAJ requested the Governor to suspend 

all deadlines applicable to legal proceedings, including 

prescription and peremption, in all Louisiana state courts, 

administrative agencies and boards;  

5. Order: Legal deadlines including liberative prescription and 

preemptive periods applicable to legal proceedings in all 

courts, administrative agencies, and boards, are hereby 

suspended until at least Friday, September 9, 2016, including 

but not limit to any such deadlines set forth by law within 

the following:  

 

a. Chapter 10 of Title 23 of Louisiana Revised Statutes, 

Workers’ Compensation 

 

ii. Executive Order JBE 2016-57 

 

1. Amends Order JBE 2016-53   

2. Prescription and preemption continues to be suspending 

throughout the state until September 9, 2016 

3. Deadlines in legal proceeding in courts, administrative 

agencies and boards affected by the flooding event,  

4. Defined Parishes subject to order 

5. Except for prescription and peremption , or in parishes  

listed, the suspension of all other deadlines shall end on 

August 19, 2016 

6. in the interim, courts administrative agencies shall make 

reasonable attempt to contact parties with pending matters 

to determine appropriate action for rescheduling 

7. If party to a pending matter can show that there is an 

inability to meet deadlines, then deadlines specific to that 

matter suspended to September 9, 2016 

8. Courts, administrative agencies within areas listed shall use 

due diligence in communicating 

9. Order in effect until September 9, 2016.  
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3. NOTICE REQUIREMENTS UNDER THE WORKERS’ COMPENSATION ACT 

 

a. La. R.S. 23:1301 

i. No proceeding shall be maintained unless notice of injury giving   

within 30 days after date of injury 

 

b. La. R. S. 23:1305 

i. Lack of notice shall not be a bar if shown employer had knowledge 

or not prejudiced 

 

c. La. R.S. 23:1306 A 

i. Employers Report of injury 

 

d. La. R.S. 23:1307 

i. Information to injured employee 

 

e. La. R.S. 23:1203E 

i. Payor shall communicate to claimant information re IME 

ii. Payor shall not deny medical care, service or treatment to a 

claimant unless the payor can document a reasonable and diligent 

effort in communicating such information. 

 

f. La. R.S.23:1208 G 

i. Employees Report of Earnings 

 

g. La. R. S. 23:1208 H(1) 

i. Employee fails to report within 14 days of receipt of appropriate 

form, payor may suspend benefits 

 

h. La. R.S. 23:1209 

i. Prescription Deadlines 

 

4. TIME DELAYS UNDER THE WORKERS’ COMPENSATION ACT 

 

a. Medical Delays 

 

i. Evaluations 

1. La. R.S. 23:1121 A 

a. Employer’s Choice 
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2. La. R.S. 23;1122 

a. Employer shall cause the examination immediately 

after knowledge or notice of accident.   

   

3. La. R.S. 23:1121 B (1)  

a. Employees Choice 

b. Motion for Expedited Hearing 

 

4. La. R.S. 23:1124 

a. Refusal to submit 

 

ii. Approval of Treatment 

 

1. La. R.S. 23:1203.1J.(1) 

2. Payor shall notify the medical provider of action on request 

within five days.  

3. Aggrieved party shall file appeal to OWC Medical Director 

within fifteen days  

4. Medical Director shall render decision as soon as practicable, 

not more than thirty days 

5. notice of conflict of interest within two business days  

 

iii. Payment of Medical Bills 

 

1. 23:1201.E.(1) 

a. Medical benefits payable within sixty days after the 

insurer receives written notice thereof 

 

2. 23:1201 E(2) 

a. Utilization of electronic billing rules, payment within 

30 days 

 

3. La. R.S. 23:1203 D 

a. Mileage 

 

b. Payment of Indemnity/SEB/Death Benefits Delays 

 

i. La. R.S. 23:1201 A.(1) 
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1. payments of compensation under this Chapter shall be paid 

as near as  possible, at the same time and place was wages 

were payable to the employee before the accident.  

 

ii. La. R.S. 23:1201 A.(2)  

1. electronic transfer of funds, including but not limited to 

direct deposit, authorized 

 

iii. La. R. S. 23:1201 B 

1. First installment of compensation for TTD/PTD/Death 

benefits 14th day after the employer has knowledge 

 

c. Controversion of Compensation and Medical Benefits Delays 

 

i. La. R.S. 1201.1 A  

1. Notice issued by payor 

ii. La. R.S 1201.1G 

1. Payment within seven days of notice of disagreement 

iii. La. R.S. 23:1201 J.(3) 

1. Preliminary hearing within 90 days  

 

d. Penalties and Attorneys’ Fees 

 

i. La. R.S. 23:1201F   

1. Failure to provide payment shall result in penalty 

 

ii. La. R.S. 23:1201F (2)  

1. This Subsection shall not apply if the claim is reasonably 

controverted or if such nonpayment results from conditions 

over which the employer or insurer had no control.  

 

iii. La. R.S. 23:1201G 

1. award payable under terms of a final nonappealable 

judgment not paid within 30 days, additional penalties, 

unless nonpayment results from conditions over which 

employer had no control 

 

iv. La. R.S. 23:1201 H 

1. Final Payment notice to OWC within 14 days 
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v. La. R.S. 23:1201 I 

 

1. Discontinuance of payment found arbitrary, capricious or 

without probable cause,  shall subject to penalty 

 

vi. Morvant v. Shop Rite, 12 956 (La 3rd Cir App 2/6/13) in order to 

avoid a penalty under La.R.S. 23:1201(G), the employer must show 

that the underpayment is due to a condition beyond the employer's 

control. A clerical error or adjuster's oversight is not a condition 

“beyond the employer's control,” which is the standard to which 

we are confined in this case. If the standard under La.R.S. 

23:1201(G) were “arbitrary and capricious,” as it is under La.R.S. 

23:1201(I), a different result may have been warranted.  

 

5. SOME PRACTICAL CONSIDERATIONS  

 

a. What happens after Executive Order expires but effects of disaster 

remain? 

 

b. Represented claimants 

i. contact with counsel 

ii. what if counsel’s office is flooded? 

 

c. Unrepresented claimants  

i. last known address 

ii. House destroyed 

iii. Postal Service disrupted 

iv. Email 

v. Cell phone 

vi. Contact employer 

vii. Direct deposit  

 

d. Document efforts 

i. staffing levels 

ii. Communication matrix 

iii. Attempts at contacts 

iv. Emergency protocols implemented by Payor 

 

e. Does claimant have any duty to contact Payor? 
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6. CONCLUSION  

 

a. Disasters will occur 

i. Some say more frequently 

 

b. Workers Compensation Act is full of deadlines  

 

c. Executive Orders suspending deadlines are limited 

i. Logistical Problems will extend beyond Executive Orders 

 

d. Payor has to establish  

i. Reasonably controvert  

ii. Circumstances Beyond Control 

iii. Not Arbitrary and Capricious 

 

 

 

  

 

 

 

 

     

 

   

   

 

 

 

 

    

  

 



 

 

 

 

 

 

 

 

 

FRIDAY, FEBRUARY 3
RD

  

10:10 AM – 11:10 AM 

 

 

Discovery, Authentication and Admissibility of 

Social Media Evidence 

 

 

 

 

 

 

 
 
 



 Name: EDWARD J. WALTERS, JR. 
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I. INTRODUCTION 

 A lack of understanding, fear and outright prejudice against social media has resulted in a 

hodgepodge of mostly ad hoc decisions which illustrate a failure of the bench and bar to grasp how 

these sites work.  This lack of understanding has resulted in overly restrictive discovery limitations, 

overly broad discovery of this type of information, and the exclusion of evidence that clearly meets 

the requirements of La. Code Evid. art. 901.  A better understanding will assist all members of the 

bench and bar.  

II. THE DISCOVERY OF SOCIAL MEDIA 

 Social media content is playing an ever increasing role in litigation due to its near 

ubiquitous presence.  There are over 2 billion Facebook users.  Adults between 25 and 34 comprise 

30% of users.  The high usage of social media has not gone unnoticed by the practicing trial and 

bench bar.  For instance, a recent survey of members of the American Academy of Matrimonial 

Attorneys found 66% had indicated they have found evidence on Facebook.1 

 The early cases involving discovery of social media sites has been decidedly mixed.  For 

example, in a Pennsylvania state court case, Mazzarella v. Mount Airy #1, LLC,2 a premises 

liability case, the plaintiff objected to a discovery request seeking the username and password on 

the grounds of privacy.  The court, ruling on a motion to compel, simply said the information 

requested could lead to relevant information.  The court further stated those that use social media 

waive an expectation of privacy. 

 In an employment discrimination case, a federal magistrate judge ordered the production 

of social media account passwords, reasoning that social media was like a file folder called 

                                                           
1 John G. Browning, Digging for Digital Dirt: Discovery and Use of Evidence from Social Media Sites, 14 SMU SCI. 
& TECH. L. REV 465, 467 (2011). 
2 2012 WL 6000678 (Pa.Com.Pl. 11/7/12). 
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“Everything About Me,” which individuals voluntarily shared with others.  Therefore, the 

presumption is that it should be produced.3 

 In another case, Beswick v. North West Medical Center, Inc., the defendant submitted an 

interrogatory asking for the plaintiff’s social media username and password.  The court found such 

a request was sufficiently specific.  The court further stated the plaintiff’s entire private Facebook 

account was discoverable because it was clearly relevant.4 

 Another equally unsatisfactory approach taken by courts, where a party is seeking access 

to a litigant’s social media, requires a preliminary showing by the mover that the public portion of 

a litigant’s social media site has relevant information (which contradicts the position taken in the 

suit).  If such a showing is made, then complete access to the remainder of the litigant’s site is 

granted.  A good example of this approach is Romano v. Steelcase.5  In that case, the plaintiff 

claimed her injuries largely confined her to her house and bed.  There were photos on the public 

portion of her page contradicting that allegation.  As a result, the court ordered the plaintiff to 

execute a consent to Facebook and MySpace granting defendants access to all of plaintiff’s social 

media information. 

 However, in Tompkins v. Detroit Metropolitan Airport,6 a plaintiff claimed physical 

injuries from a slip and fall at the Detroit airport.  The defendant sought access to the private 

portion of the plaintiff’s Facebook page, claiming the public content postings conflicted with the 

claims in the lawsuit.  To support the request, the defendants relied on a photo of the plaintiff at a 

birthday party holding a very small dog.  However, the court rejected the request, finding the photo 

was not inconsistent with the claims.  The court denied any access to the private Facebook content. 

                                                           
3 EEOC v. Original Honeybaked Ham Co. of Georgia, Inc., 2012 WL 5430974, at *1 (D. Colo. Nov. 7, 2012). 
4 2011 WL 7005038 (Fla. 17th Cir. Ct. Nov. 3, 2011). 
5 907 N.Y.S. 2d 650 (Sup. Ct. Suffolk County 2010). 
6 278 F.R.D. 387, 388-89 (E.D. Mich. 2012). 
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A. IN CAMERA REVIEW 

 Another approach is to order the parties to provide the court with the user’s password 

directly.7  In Barnes v. CUS Nashville, LLC, the court ordered a non-party witness to accept the 

magistrate judge as a Friend on Facebook so that an in camera review of the Facebook contents 

could take place.8 

B. STORED COMMUNICATION ACT9 

 Parties may not obtain the content of a user’s social media page directly from the social 

media company without the user’s consent.   However, the act does not protect users from being 

ordered by a court to give consent.10 

C. PRIVACY 

 Privacy settings are an integral feature of social media sites.  Public means that anyone 

who goes to the website can see the information.  Private limits the audience to selected viewers.  

The public or private nature of the content is meaningless when discussing discovery.  A private 

setting does not make that material off limits to discovery.  Although users expect some privacy 

for “private” content areas, courts have held there is no constitutional right, common law 

protection or statutory privilege that protects “private” social media content from discovery.11  

There are two legal principles at play in the issue of privacy.  The first principle is the reasonable 

expectation test and the second is the third-party disclosure rule.  These legal principles make it 

difficult to argue that information is private when it is posted to a social media account which 

exists for the purpose of sharing information with other people.  

                                                           
7 Offenback v. L.M. Bowman, Inc., 2011 WL 2491371, at *1-2 (M.D. Pa. June 22, 2011). 
8 Barnes v. CUS Nashville, LLC, 2010 WL 2265668, at *1 (M.D. Tenn. June 3, 2010). 
9 18 U.S.C. Sec. 2701 (2012). 
10  Orin S. Kerr, A User’s Guide to the Stored Communication Act, and a Legislator’s Guide to Amending It, 72 GEO. 
WASH. L. REV. 1208, 1213 (2004). 
11 Trail v. Lesko, 2012 WL 2864004 (Pa. Ct. Com. Pl. July 5, 2012). 
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In United States v. Jones, Justice Sotomayor, in concurrence, made these observations: 

More fundamentally, it may be necessary to reconsider the premise that an 
individual has no reasonable expectation of privacy in information voluntarily 
disclosed to a third party.  This approach is ill-suited to the digital age, in which 
people reveal a great deal of information about themselves to third parties in the 
course of carrying out mundane tasks.  People disclose the phone numbers that 
they dial or text to their cellular providers, the URLs that they visit and the e-mail 
addresses with which they correspond to their Internet service providers, and the 
books, groceries, and medications they purchase to online retailers.  Perhaps, as 
Justice Alito notes, some people may find the “tradeoff” of privacy for 
convenience “worthwhile,” or come to accept this “diminution of privacy” as 
“inevitable,” post, at 962, and perhaps not.  One doubts that people would accept 
without complaint the warrantless disclosure to the government of a list of every 
website they had visited in the last week, or month, or year.  But whatever the 
societal expectations, they can attain constitutionally protected status only if our 
Fourth Amendment jurisprudence ceases to treat secrecy as a prerequisite for 
privacy.  One would not assume that all information voluntarily disclosed to some 
member of the public for a limited purpose is, for that reason alone, disentitled to 
Fourth Amendment protection. 
 

132 S.Ct. 945, 957 (2012) (concurring opinion).   
 

D. THE ANSWER: PROPORTIONALITY 

 Social media should be handled like any other form of evidence.  The producing party bears 

the burden of determining what is responsive and needs to be produced.  The discovery request 

should be drafted in a way that includes all forms of social media and is sufficiently narrowly 

drawn.  All discovery requests that seek social media evidence should be specified to closely relate 

to the litigation. 

 In re Air Crash Near Clarence Ctr., N.Y. on Feb. 12, 2009 is a good example of how a 

requesting party should draft the request.12  In that case, the defendant requested the production of 

all electronic communications during a certain time period, “including social media accounts, 

emails, text messages and instant messages,” that were related to the plaintiff’s domicile on the 

date of the crash. 

                                                           
12 2011 WL 6370189, at *6 (W.D.N.Y. Dec. 20, 2011). 
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 The most recent amendment to Fed. R. Civ. P. 26 probably will solve some of the issues in 

the current case law.  Rule 26(b)(1) defines the scope of discovery as “any nonprivileged matter 

that is relevant to any party’s claim or defense and proportional to the needs of the case.”  The rule 

identifies six factors to be considered in determining whether the discovery is proportional to the 

needs of the case.  They include the importance of the issues at stake, the amount in controversy, 

the relative access to information, the parties’ resources, the importance of the discovery and 

whether the burden or expense outweighs its likely benefit. Privacy settings could be considered 

in weighing the “burden” of proposed discovery that could outweigh the marginal benefit of that 

information. 

E. SOME THOUGHTS ON SNAPCHAT 

 Snapchat is an application intended to facilitate self-destructing video, photo, or chat 

communications.13  When a user sends a photo he or she sets a timer that sets how many seconds 

the viewer can see the photo before it disappears from the screen.  The maximum time is ten 

seconds.  Normally, the viewer will only be able to view the Snapchat once before it disappears. 

 A party is under an affirmative obligation to preserve all relevant social media once he or 

she is placed on notice that another party is seeking information in the private sections of the 

party’s social media accounts.  It seems that in the Snapchat discovery arena, the biggest questions 

will be how to prove relevance and spoliation. 

 Currently, there is no consistent method to retrieve a sender’s Snapchat history.14  A litigant 

using Snapchat during litigation, or where litigation is foreseen, can simply push the save button 

                                                           
13 Larry Magid, What is Snapchat and Why Do Kids Love It and Parents Fear It? (updated), FORBES.COM (May 1, 
2013, 4:14 PM), http://perma.cc/8WPA-57KG. 
14 Molly McHugh, Yes You Can Recover Dead Snapchats and Here’s the Video Proof, DIGITAL TRENDS (May 19, 
2013), http://perma.cc/JLK8-PZYE.  
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to preserve the Snap.  If she fails to do so, a court will likely find some fault with a resulting 

sanction. 

III. AUTHENTICATION AND ADMISSIBILITY OF SOCIAL MEDIA EVIDENCE 

The admissibility of social media evidence remains a prevalent issue in litigation today.  

To be admissible, social media evidence, like any other kind of evidence, must (1) be relevant, (2) 

be authentic, (3) be non-hearsay, (4) meet the original writing requirement and (5) not be unfairly 

prejudicial.  Determining whether social media evidence is relevant or whether its probative value 

outweighs its prejudicial effect does not require a different analysis than for more traditional types 

of evidence.  Pamela E. Carter & Shelley K. Napolitano, Social Media: An Effective Evidentiary 

Tool, 61 La. B. J. 332, 334 (2014).  However, social media evidence does require “new 

considerations in the areas of authentication, hearsay and form.”  Id.  

A. AUTHENTICATION.  

Information obtained from the internet was once viewed by many courts as inherently 

unreliable and untrustworthy.  For example, in St. Clair v. Johnny’s Oyster & Shrimp, Inc., the 

United States District Court for the Southern District of Texas famously referred to the “evidence” 

the plaintiff sought to introduce from the Internet as “voodoo information.” 76 F. Supp. 2d 773, 

774-775 (S.D. Tex. 1999).  In fact, the court reacted to the plaintiff’s attempt to rely on such 

information with extreme skepticism, stating:  

While some look to the Internet as an innovative vehicle for communication, the 
Court continues to warily and wearily view it largely as one large catalyst for rumor, 
innuendo and misinformation. . . . Anyone can put anything on the Internet.  No 
website is monitored for accuracy and nothing contained therein is under oath or 
even subject to independent verification absent underlying documentation . . . . 
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Id.  While the concerns echoed by the United States District Court for the Southern District of 

Texas in St. Clair still exist, many courts have relaxed their views about the reliability and 

trustworthiness of the information obtained from the internet and social media websites.     

No laws have been enacted to specifically and separately address the authentication of 

social media evidence.  Instead, most courts have adapted the traditional rules of evidence to 

determine whether information obtained from social media websites, such as Facebook and 

Twitter, is authentic.  Carter & Napolitano, Social Media, 61 La. B. J. at 334; See also, Smith v. 

State, 136 So. 3d 424, 432 (Miss. 2014).   

The authentication standard for both Louisiana and federal courts requires that the evidence 

be “sufficient to support a finding that the matter in question is what its proponent claims.”  La. 

C.E. art. 901(a); Fed. R. Evid. Art. 901(a).  Authentication is a condition precedent to admissibility.  

Id.  Louisiana Code of Evidence Article 901(b), like its federal counterpart, provides a non-

exclusive list of methods for authenticating evidence.   

Preliminary questions about whether evidence is authentic, and thus, admissible, are 

determined by the judge.  La. C.E. art. 104(a); Fed. R. Evid. 104(a); State v. Robertson, 2012-0743 

(La. App. 1 Cir. 12/21/12); 2012 WL 6681830, at *8.  When the proponent of the evidence makes 

a prima facie showing of authenticity, the evidence goes to the jury, which will ultimately 

determine how much weight, if any, should be given to the evidence.  Honorable Paul W. Grimm, 

Lisa Yurwit Bergstrom & Melissa M. O’Toole-Loureiro, Authentication of Social Media Evidence, 

36 Am. J. Trial Advoc. 433, 458 (2013).  On the other hand, if the judge is presented with plausible 

evidence of both authenticity and inauthenticity, he is faced with a conditional relevance issue 

under Rule 104(b).  Id. at 460; See also, Lorraine v. Markel Am. Ins. Co., 241 F.R.D. 534, 539-
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540 (D.Md. 2007).15  In that case, the judge should admit the evidence and allow the jury to 

ultimately resolve whether the evidence admitted is that which the proponent claims.  Id; See also, 

Grimm, Bergstrom & O’Toole-Loureiro, Authentication of Social Media Evidence, 36 Am. J. Trial 

Advoc. at 460-461; State v. Smith, No. 2015-K-1359 (La. App. 4 Cir. 4/20/16). 

When dealing with social media evidence, courts have struggled with consistently applying 

a uniform standard, and essentially, two approaches have emerged.  One approach sets a high bar 

for authentication by only allowing the evidence to be admitted if the court definitively determines 

the evidence is authentic.  The other approach sets a lower bar for the admissibility of social media 

evidence and focuses on whether there is sufficient evidence for a reasonable juror to conclude the 

evidence is authentic. Grimm, Bergstrom & O’Toole-Loureiro, Authentication of Social Media 

Evidence, 36 Am. J. Trial Advoc. at 441, 449.  

The more stringent approach for the authentication of social media evidence is best 

exemplified in Griffin v. State, 419 Md. 343, 19 A.3d 415 (Md. 2011).  In Griffin, the State used 

printouts from the public MySpace profile of the defendant’s girlfriend, which contained the 

statement “FREE BOOZY [defendant's nickname]!!!! JUST REMEMBER SNITCHES GET 

STITCHES!! U KNOW WHO YOU ARE!!,” to show she had threatened the State’s key witness 

prior to trial by posting that warning on her MySpace page.  Id. at 362-363.  The State did not 

question the girlfriend about the post in question; rather, the State only offered the testimony of its 

lead investigator in an attempt to authenticate her MySpace profile page.  Id. at 348-351.  The 

investigator testified he knew it was the girlfriend’s MySpace page from the photograph of her and 

the defendant (Boozy) on the front, through references to Boozy and their children, and from her 

birth date shown on the page.  Id.   

                                                           
15 Authentication under Rule 901 is viewed as a subset of relevancy, because “evidence cannot have a tendency to 
make the existence of a disputed fact more or less likely if the evidence is not that which its proponent claims.” 
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The Maryland Supreme Court observed that, with “relative ease,” a person “can create a 

fictitious account and masquerade under another person’s name or can gain access to another’s 

account by obtaining the user’s username and password.”  Id. at 352-353.  Therefore, the court 

concluded that, considering “[t]he potential for abuse and manipulation of a social networking site 

by someone other than its purported creator and/or user,” a printout from a social media account 

“requires a greater degree of authentication than merely identifying the date of birth of the creator 

and her visage in a photograph on the site.”  Id. at 357-358.  Accordingly, the Maryland Supreme 

Court held the photograph of the defendant’s girlfriend, coupled with her personal information and 

references to “freeing Boozy,” were not sufficient “distinctive characteristics” on a MySpace 

profile page to authenticate its printout, given the possibility that someone other than the girlfriend 

not only could have created the MySpace account but also posted the “snitches get stiches” 

comment.  Id.  

The court then identified three proper methods of authenticating printouts of postings from 

social media sites.  The first method is to ask the purported creator if he created the profile and 

also if he authored the posting in question, i.e., “testimony of a witness with knowledge that the 

offered evidence is what it is claimed to be.”  Id. at 363; See also, La. C.E. art. 901(b)(1); Fed. R. 

Evid. 901(b)(1).  The second method is to search the computer of the alleged owner of the social 

media account, and examine the computer’s internet history and hard drive to determine whether 

that computer was used to generate the profile page and posts in question.  The third option is to 

obtain information directly from the social media network provider to connect the profile to the 

person who allegedly created it and the posts in question to the person who allegedly authored 

them.  Id. at 363-364.16  

                                                           
16 In Sublet v. State, the Maryland Supreme Court appears to have adopted a less stringent standard than the one 
announced in Griffin. 442 Md. 632, 113 A.3d 695 (Md. 2015).  First, the court specifically noted the three methods 
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Similarly, in Commonwealth v. Williams, a witness testified the defendant’s brother –using 

the MySpace screen name “doit4it” – contacted her through four instant messages on her MySpace 

page to tell her not to testify against the defendant or to claim a lack of memory regarding the 

events at her apartment the night of the murder (with which the defendant was charged). 926 

N.E.2d 1162, 1165, 1172 (Mass. 2010).  The trial court admitted the witness’ testimony about the 

messages but did not admit the printouts of the brother’s MySpace page.  The Supreme Judicial 

Court of Massachusetts analogized the MySpace messages to a phone call, stating that “a witness’s 

testimony that he or she has received an incoming call from a person claiming to be ‘A,’ without 

more, is insufficient evidence to admit the call as a conversation with ‘A.”’  Id. at 1172.  In 

addition, the court noted the State did not offer any evidence about “how secure such a Web page 

is, who can access a MySpace page, whether codes are needed for such access, etc.”  Id. at 1172-

1173.  

The court concluded that while the State laid sufficient foundation to establish the messages 

were sent by someone with access to the MySpace account of the defendant’s brother, “it did not 

identify the person who actually sent the communication.”  Id.  Nor did the State produce any 

expert testimony to show that no one other than the defendant’s brother could communicate from 

his MySpace page.  Id.  Therefore, the court held the trial court should not have admitted the 

witness’ testimony regarding the MySpace messages because there was insufficient evidence 

presented by the State to authenticate them.  Id. at 1173.  

                                                           
for authenticating social media postings articulated in Griffin were non-exclusive.  Second, the court expressly stated 
it was embracing the standard for authenticating social media evidence adopted by the United States Court of Appeals 
for the Second Circuit in United States v. Vayner, 769 F.3d 125 (2nd Cir. 2014), i.e., that the authentication 
“requirement is satisfied if sufficient proof has been introduced so that a reasonable juror could find in favor of 
authenticity or identification.”  Id. at 664, 666-667.  Under this standard, preliminary determinations about 
authentication are made by the trial judge as to whether “the proof advanced is sufficient to support a finding that the 
item in question is what its proponent claims it to be…so that a reasonable juror could find in favor of authenticity.”  
Id. at 666.     
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Likewise, in State v. Eleck, the defendant tried to impeach one of the State’s witnesses, 

Simone Judway, with private messages purporting to be sent from her Facebook account.  130 

Conn.App. 632, 635, 23 A.3d 818, 820 (Conn.App. Ct. 2011).  The defendant, using his own 

testimony to authenticate printouts of the Facebook messages, stated that (1) he downloaded and 

printed the messages directly from his own computer, (2) the username “Simone Danielle” 

belonged to the witness, (3) the Facebook profile contained photographs and other entries 

identifying the witness as the creator of the account, and (4) when he logged into his Facebook 

account after the previous day’s testimony, he had been removed from her list of friends.  Id. at 

635-636, 820-821.  The State’s witness testified that, although the messages came from her 

Facebook account, her account had been “hacked” and she had been unable to access it for some 

time. Id. at 635, 820.  The trial court refused to admit the Facebook messages and the Appellate 

Court of Connecticut affirmed, explaining:  

The need for authentication arises in this context because an electronic 
communication, such as a Facebook message, an e-mail or a cell phone text 
message, could be generated by someone other than the named sender. This is true 
even with respect to accounts requiring a unique user name and password, given 
that account holders frequently remain logged in to their accounts while leaving 
their computers and cell phones unattended. Additionally, passwords and website 
security are subject to compromise by hackers. Consequently, proving only that a 
message came from a particular account, without further authenticating evidence, 
has been held to be inadequate proof of authorship.  
 

Id. at 638-639, 822-823.  Even though the appellate court noted the witness’ testimony - that her 

Facebook account had been “hacked” - was “dubious under the particular facts at hand, given that 

the messages were sent before the alleged hacking of the account took place,” it found her 

testimony highlighted the general lack of security of social media sites and raised the issue as to 

whether a third party could have sent the messages from her Facebook account.  Id. at 642, 824. 
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These decisions appear to harbor the same skepticism regarding information obtained from 

the Internet and social media sites as did the U.S. District Court for the Southern District of Texas 

in St. Clair. 17  In the second line of cases, courts more appropriately evaluate whether there is 

sufficient evidence of authenticity for a reasonable jury to conclude the social media evidence is 

what the proponent claims it to be.  Grimm, Bergstrom & O’Toole-Loureiro, Authentication of 

Social Media Evidence, 36 Am. J. Trial Advoc. at 449.  The judge acts as the gatekeeper and the 

jury is the ultimate decision maker regarding the authenticity of social media evidence.  Id. at 456-

461; See also, Campbell v. State, 382 S.W. 3d 545, 549 (Tex.App. – Austin 2012). 

For instance, in Campbell, over the defendant’s objection, the trial court admitted a printout 

of private messages the defendant purportedly sent from his Facebook account to his girlfriend, 

whom he was accused of assaulting.  Campbell, 382 S.W.3d at 548.  To authenticate the messages, 

the State offered the testimony of the girlfriend, who stated she (1) had received the Facebook 

messages from the defendant a few days after the alleged assault, (2) did not send the messages to 

herself, and (3) did not have access to defendant’s Facebook account after the alleged assault.  Id. 

at 551.  The appellate court noted that “printouts of emails, internet chat room dialogues, and text 

messages have all been admitted into evidence when found to be sufficiently linked to the 

purported author so as to justify the admission to the jury for its ultimate determination.”  Id. at 

549.  However, the appellate court observed that:  

[W]ith respect to identity, Facebook presents an authentication concern that is 
twofold.  First, because anyone can establish a fictitious profile under any name, 
the person viewing the profile has no way of knowing whether the profile is 
legitimate.  Second, because a person may gain access to another person’s account 
by obtaining the user’s name and password, the person viewing communications 
on or from an account profile cannot be certain that the author is in fact the profile 
owner. Thus, the fact that an electronic communication on its face purports to 
originate from a certain person’s social networking account is generally insufficient 

                                                           
17 See also, People v. Beckley, 185 Cal.App. 4th 509, 110 Cal. Rptr. 3d 362 (2010).   



15 
 

standing alone to authenticate that person as the author of the communication. 
(internal citations omitted).  
 

Id. at 550.  As a result, the court explained the most appropriate method for authenticating social 

media evidence, as with any other kind of evidence, “will often depend on the nature of the 

evidence and the circumstances of the particular case.”  Id.  

 In affirming the trial court’s decision, the appellate court found the undisputed testimony 

showed (1) the defendant had a Facebook account, (2) only he and his girlfriend had access to that 

account, and (3) his girlfriend received messages from his Facebook account.  The court further 

found the Facebook messages contained “distinctive characteristics,” including speech that was 

consistent with the defendant’s - a native of Jamaica - and references to the alleged assault and 

potential charges, “which at the time the messages were sent, few people would have known 

about.”  Id. at 551-552.  While the court did note the evidence did not conclusively establish the 

defendant sent the messages, it held the State was not required to “rule out all possibilities 

inconsistent with authenticity or prove beyond any doubt that the evidence is what it purports to 

be.”  Id. at 552.   

 Similarly, in Parker v. State, the State used Facebook posts allegedly authored by the 

defendant after a physical altercation between her and the State’s witness regarding a mutual love 

interest, to demonstrate the defendant’s role in the incident and discredit her theory of self-defense. 

85 A.3d 682, 683 (Del. 2014).  The exhibit containing the defendant’s Facebook posts also 

included her name, a photograph of her and a time and date stamp for each entry. Id. at 684.  The 

State offered the testimony of the witness, who had “shared” or “reposted” the Facebook posts 

purportedly sent by the defendant on her own Facebook page, to authenticate them.  Id.  The trial 

court admitted the Facebook posts, finding the entries contained sufficient distinctive 

characteristics to satisfy Rule 901’s authentication requirements.  Id.  In rendering its decision, the 



16 
 

trial court specifically rejected the more stringent approach adopted by the Maryland courts in 

favor of the more lenient rule adopted in Texas.  The trial court noted Delaware follows the 

“distinguishing characteristics” rationale, which has allowed courts to authenticate handwritten 

letters of prisoners using solely the nicknames of the parties involved and references to the crimes, 

as well as emails using only the sender’s email address.  Therefore, the trial court determined the 

State had adequately authenticated the defendant’s Facebook posts using witness testimony and 

circumstantial evidence.  Id. at 688.    

The Delaware Supreme Court affirmed the trial court’s ruling and concluded social media 

evidence should be subject to the same authentication requirements under Rule 901 as any other 

evidence.  Id. at 687.  Therefore, the supreme court held that when a party seeks to introduce 

evidence obtained from social media networks, “he or she may use any form of verification under 

Rule 901 – including witness testimony, corroborative circumstances, distinctive characteristics or 

descriptions and explanations of the technical process or system that generated the information – 

to authenticate a social media post.”18  Id. at 687-688.   

In a recent Mississippi Supreme Court case, the court cited to cases adopting the more 

stringent approach for authenticating social media evidence, as well as cases applying the more 

lenient standard, in holding the State had failed to adequately authenticate Facebook messages 

allegedly sent by the defendant.  Smith, 136 So. 3d at 434-435.  In Smith, the State presented 

evidence the Facebook account belonged to someone with the defendant’s name, evidence the 

Facebook page contained a “grainy” photograph allegedly of the defendant, and testimony from a 

witness who said the defendant had sent the messages to her.  Id. at 434.  No other identifying 

information was provided and no testimony regarding the security of or access to the defendant’s 

                                                           
18 See also, Tienda v. State, 358 S.W.3d 633 (Tex.Crim.App. 2012); State v. Assi, 2012 WL 3580488 (Ariz. Ct. App. 
8/21/12); People v. Valdez, 201 Cal.App.4th 1429, 135 Cal.Rptr.3d 628 (2011).  
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Facebook account was elicited (the court specifically noted the susceptibility of social media 

accounts to security breaches).  Id. at 434-435.   

The Mississippi Supreme Court concluded that “something more” other than a low-quality 

photograph and a name was needed to properly authenticate the Facebook account and messages 

in question.  In its opinion, the Mississippi Supreme Court observed the court in Tienda v. State 

had surveyed cases involving the authentication of social media evidence and provided an 

illustration of what that “something more” may be to adequately present a prima face case of 

authentication, including:  

the purported sender admits authorship, the purported sender is seen composing the 
communication, business records of an internet service provider or cell phone 
company show that the communication originated from the purported sender’s 
personal computer or cell phone under circumstances in which it is reasonable to 
believe that only the purported sender would have access to the computer or cell 
phone, the communication contains information that only the purported sender 
could be expected to know, the purported sender responds to an exchange in such 
a way as to indicate circumstantially that he was in fact the author of the 
communication, or other circumstances peculiar to the particular case. . .  
  

Id. at 433, citing Tienda v. State, 358 S.W.3d 633, 639-641 (Tex.Crim.App. 2012).  It is unclear 

which, if any, of the two approaches for authenticating social media evidence was adopted by the 

Mississippi Supreme Court in Smith; however, it appears the court applied a higher burden for the 

authentication of social media evidence than what is required by the more lenient approach 

embraced in Texas and Delaware, or any other states.  

In Louisiana, all five appellate courts have allowed social media evidence to be admitted 

into evidence.  Grant Guillot, Evidentiary Implications of Social Media: An Examination of the 

Admissibility of Facebook, MySpace and Twitter Postings in Louisiana Courts, 61 La. B.J. 338 

(2014).  For instance, in Boudwin v. General Ins. Co. of America, the plaintiffs were allegedly 

injured in an automobile accident but the jury did not award them any damages for past and future 
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mental pain and suffering, physical disability or loss of enjoyment of life and future medical 

expenses.  2011-2270 (La. App. 1 Cir. 9/14/11); 2011 WL 4433578.  At trial, the plaintiffs were 

questioned about their Facebook posts and photographs from their Facebook profiles, which 

showed they routinely engaged in physical activities after the accident, including jogging, 

engaging in the P90X exercise program and playing softball.  Id. at *3.  The Louisiana First Circuit 

Court of Appeal upheld the jury award, noting “the record clearly shows that neither [plaintiffs] 

have experienced any significant limitations or impairments as a result of the injuries they 

sustained in the . . . accident.”  Id.  

In addition, in State v. Wood, the Louisiana Third Circuit Court of Appeal upheld the trial 

court’s finding there was no conspiracy between the defendant and his alleged co-conspirator 

based on the review of information obtained from cellphone records, computers, emails and 

MySpace and Facebook accounts belonging to the defendant and his alleged co-conspirators.  08-

1511 (La. App. 3 Cir. 6/3/09); 11 So. 3d 701, 709-710.  Furthermore, in State v. Wiley, the State 

offered the testimony of the mother of one of the co-defendants who identified the defendant and 

her son from several photographs posted to her son’s MySpace page. 10-811 (La. App. 5 Cir. 

4/26/11); 68 So.3d 583, 588.  The State also called the manager of safety, security and compliance 

for MySpace.com as a witness to testify regarding the MySpace user numbers, user names and 

locations of the defendant and co-defendants, and that they were all MySpace friends with each 

other.  Id.  The Louisiana Fifth Circuit Court of Appeal found no error in the trial court admitting 

evidence related to the defendant and co-defendant’s MySpace accounts.  Id. at 591.  

Even though each of the Louisiana courts of appeal have been required to determine the 

admissibility of social media evidence, there has been virtually no discussion by the courts as to 
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the requirements for the authentication of social media evidence, until very recently.  State v. 

Smith, No. 2015-K-1359 (La. App. 4 Cir. 4/20/16).  

In Smith, the Louisiana Fourth Circuit Court of Appeal was faced with the challenge of 

deciding the proper standard for the authentication of social media evidence under Louisiana law.  

Id.  The State sought to introduce printouts containing a purported photograph of the defendant 

holding a gun and threatening messages allegedly made by the defendant to the victim.  The State 

presented the testimony of only one witness – the investigating officer – who testified the victim 

had shown her the threatening “text messages” allegedly from the defendant on her cellphone; 

however, no testimony was offered to demonstrate how the messages had been copied or 

reproduced on paper.  Furthermore, these so-called “text messages” were actually social media 

messages sent from an unknown social media platform, which the investigating officer could not 

identify.  Moreover, the investigating officer testified she made no attempt to independently verify 

where the purported photograph of the defendant or social media messages had come from.  Id. 

In determining the appropriate standard to be applied in Louisiana, the Fourth Circuit 

specifically noted the authentication of social media evidence is an area of the law where 

“Louisiana courts have dispensed limited guidance.”  Id.  As a result, the court of appeal looked 

to the approaches adopted by other state and federal courts for the authentication of social media 

evidence.  Ultimately, the Fourth Circuit, relying on the Maryland Supreme Court’s decision in 

Sublet, held the proper inquiry under Louisiana law “is whether the proponent has adduced 



20 
 

sufficient evidence to support a finding that the proffered evidence is what it is claimed to be.” 

Id.;19 See also, Sublet, 442 Md. at 678, 113 A.3d at 722.20   

Applying this standard to the facts of Smith, the Louisiana Fourth Circuit Court of Appeal 

concluded the trial court had abused its discretion in ruling the social media evidence offered by 

the State was admissible.  In reaching its decision, the court of appeal found the State had offered 

no evidence or testimony (1) to prove the defendant was the creator of the social media account, 

(2) as to whether the defendant, assuming he had, in fact, created the account, allowed others to 

access it using his password, or (3) of any “unique qualities” regarding the social media messages 

“from which one may assert [the defendant] sent the messages.”  Id. In fact, the Fourth Circuit 

found the State had “presented no evidence at all to authenticate the social media posts;” and 

instead, had simply asserted “it intend[ed] to authenticate the social media posts at trial.”  Id.  

Consequently, the court of appeal held the State failed to carry its burden of proof, and remanded 

the matter to the trial court to conduct an evidentiary hearing for the State to present evidence 

pursuant to La. C.E. art. 901 to authenticate the social media posts for the trial court to rule on 

their admissibility at trial.  The Fourth Circuit expressly directed the trial court to determine, on 

remand, whether the State has supplied sufficient “evidence (direct or circumstantial) to support a 

reasonable jury conclusion that the evidence it seeks to introduce at trial is what the State purports 

it to be.”  Id. 

                                                           
19 The Fourth Circuit noted that sufficient proof for authenticating social media evidence will vary from case to case, 
which proof may be direct or circumstantial; and thus, the type and quantum of evidence will depend on the context 
and the purpose of its introduction. The Fourth Circuit further noted that “evidence which is deemed sufficient to 
support a reasonable juror’s finding that the proposed evidence is what it is purported to be in one case, may be 
insufficient in another.” 
20 Whereby the Maryland Supreme Court concluded the appropriate standard in Maryland should be whether “there 
is proof from which a reasonable juror could find that the evidence is what the proponent claims it to be.”  This 
approach is different than the approach adopted four years earlier by the Maryland Supreme Court in Griffin, supra.  
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Because the bar for authentication of evidence is not particularly high, Louisiana courts 

should follow the more lenient approach for the authentication of social media evidence.  This 

approach “affords the appropriate deference to the interplay between the evidence rules that govern 

the admissibility of social media evidence: Rule 104(a) and (b), Rule 901 and Rule 401.”  Grimm, 

Bergstrom & O’Toole-Loureiro, Authentication of Social Media Evidence, 36 Am. J. Trial Advoc. 

at 456.  Thankfully, the Louisiana Fourth Circuit Court of Appeal, in Smith, correctly decided to 

embrace the more lenient approach for the authentication of social media evidence, which has been 

adopted in Texas and Delaware, and more recently, in Maryland. 

B. CHECKLIST FOR AUTHENTICATION 

When it comes to authenticating social media evidence be prepared and plan ahead.  There 

are three methods listed under La. C.E. art. 901(b) and Fed. R. Evid. 901(b) that are particularly 

applicable for authenticating social media evidence, including:  

1. Rule 901(b)(1) – Someone with Personal Knowledge.  If you are trying to authenticate 
someone’s Facebook profile, call the person who created the account and ask if he or she 
made or authorized the postings in question. 
  

2. Rule 901(b)(3) – Use of an Expert or Comparison by Fact Finder.  This method would 
likely involve retaining a computer forensic expert to authenticate the social media account 
and subject postings.  The downside to this method is it is costly, and further, it is difficult 
to predict how the jury would respond to the use of expert testimony to authenticate social 
media content.  

 
3. Rule 901 (b)(4) – Distinctive Circumstances or Characteristics.  This is may be one of 

the most useful ways to authenticate social media evidence.  However, it requires a person 
who has personal knowledge of the social media content to explain how the social media 
evidence was created or an expert who can provide opinion testimony. 

  
Grimm, Bergstrom & O’Toole-Loureiro, Authentication of Social Media Evidence, 36 Am. J. Trial 

Advoc. at 468-472; See also, Lorraine, 241 F.R.D. at 545-548.21  

                                                           
21 While many of the cases cited in Lorraine “involve digital evidence from Internet sites other than social media sites, 
the methods approved by those cases apply with equal force to social media evidence.”  Grimm, Bergstrom & 
O’Toole-Loureiro, Authentication of Social Media Evidence, 36 Am. J. Trial Advoc. at 461. 
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In addition, in civil cases, if social media evidence was produced by the opposing party in 

response to a request for production, most courts will “recognize that there is presumption of 

authenticity.”  Id. at 468; See also, Lorraine, 241 F.R.D. at 552.22  Furthermore, in civil cases, 

requests for admissions are a perfectly acceptable way to authenticate social media evidence. 

Finally, in all cases, parties can stipulate to the authenticity of social media evidence.  Id.  

C. HEARSAY.  
 
There are no general hearsay guidelines when it comes to information obtained from social 

media websites.  Carter & Napolitano, Social Media, 61 La. B. J. at 335.  In order for the social 

media evidence to be considered hearsay, it must be a statement, made by a declarant, offered for 

the truth of the matter asserted, and not be excluded from the definition of hearsay or fall into one 

of the hearsay exceptions.23  To qualify as a statement, there must be an assertion.  Id.  In Perfect, 

10 Inc. v. Cybernet Ventures, Inc., the court held images and text, which were introduced to show 

they were found on the defendant’s website, were not “statements” because, in effect, they were 

not asserting anything.  213 F.Supp.2d 1146, 1155 (C.D. Cal. 2002).  Similarly, in Firehouse Rest. 

Grp, Inc. v. Scurmont, LLC, the court concluded printouts of websites that merely depicted a logo 

or use of the word “firehouse” in a business name did not quality as “statements.”  2011 WL 

3555704, at *5 (D.S.C. Aug. 11, 2011).   

Social media evidence is frequently offered to prove the truth of the matter asserted, i.e., 

to show the declarant was at a particular place at a particular time using photographs posted on 

Facebook or statements made on Twitter.  But that is not always the case.  For instance, in U.S. v. 

Siddiqui, the United States Court of Appeals for the Eleventh Circuit determined emails between 

                                                           
22 Citing Indianapolis Minority Contractors Ass’n v. Wiley, 1998 WL 1988826, at *6 (S.D. Ind. May 13, 1998) (“The 
act of production is an implicit authentication of documents produced.”) 
23 Lorraine provides a very thorough analysis of the various hearsay considerations involving ESI.  
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the defendant and a third-party had been admitted to show the relationship between the two that it 

was customary for them to communicate by email, not that the statements made in the emails were 

true; and thus, they were not hearsay.  235 F.3d 1318, 1323 (11th Cir. 2000).   

 If, on the other hand, social media evidence is being offered for the truth of the matter, it 

may fall into one of the hearsay exceptions or exclusions.  Various hearsay exceptions and 

exclusions that may be applicable to social media evidence include: admissions of a party-

opponent,24 present sense impression,25 excited utterance (will “OMG” be sufficient?),26 then 

existing state of mind or condition.27  Finally, watch out for multiple hearsay in social media 

evidence, such as “friends” of the declarant making statements on social media regarding 

statements made by the declarant or intentions of the declarant.  Re-tweets on Twitter or re-posts 

on Facebook are simply repeating what someone else said and likely do not quality as admissions.  

D. ORIGINAL WRITING REQUIREMENT 

The original writing rule requires that an original or duplicate original be admitted into 

evidence “[t]o prove the content of a writing, recording, or photograph.”  La. C.E. arts. 1002 and 

1003, Fed. R. Evid. Rules 1002 and 1003.  A printout of a social media page can qualify as the 

“original” document or the “best evidence of computer-generated information.”  Carter & 

Napolitano, Social Media, 61 La. B. J. at 335.  Indeed, both the Louisiana and federal rules of 

evidence provide that if “data [is] stored in or copied onto a computer or similar device . . . any 

printout or other output readable by sight, shown to reflect the data accurately, is an “original.”’ 

                                                           
24 Carter & Napolitano, Social Media, 61 La. B. J. at 335; See also, Siddiqui, 235 F.3d at 1323; Lorraine, 241 F.R.D. 
at 567-568; Perfect 10, Inc., 213 F.Supp.2d at 1155; United States v. Safavian, 435 F.Supp.2d 36 (D.D.C. 2006).  
Again, while most of these cases involve emails, the analysis should apply equally to social media evidence.  
25 La. C.E. art. 801(1); See also, Lorraine, 241 F.R.D. at 569-570.  This exception “may be a gold mine for attorneys 
because many social media users have constant access to their accounts on their cell phones. Carter & Napolitano, 
Social Media, 61 La. B. J. at 335.  
26 La. C.E. art. 801(2); See also, Lorraine, 241 F.R.D. at 569-570.  
27 La. C.E. art. 801(3); See also, Lorraine, 241 F.R.D. at 570; Safavian, 435 F.Supp.2d at 44 (admitting e-mails that 
contained statements of defendant's state of mind under Rule 803(3)).  
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La. C.E. art. 1001; Fed. R. Evid. 1001.  In fact, in Laughner v. State, the Indiana appellate court 

held a printout of an instant messaging conversation, which was copied and pasted into a blank 

document and then printed, met the original writing requirement.  769 N.E.2d 1147, 1159 (Ind. Ct. 

App. 2002), abrogated (on other grounds) by Fajardo v. State, 859 N.E.2d 1201 (Ind. 2007).   

IV. CONCLUSION  

 Knowledge of how social media works is critical to the advocate.  If you do not understand 

it, you cannot explain why it is discoverable or should be admissible to the court.  You need to be 

prepared to “educate” the court a little more than you would expect in order to put the court at ease 

that the discovery is narrowly tailored to the specific issues in the case and the proffered exhibit is 

what it purports to be. 
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Name: SHERAL C. KELLAR 
 

Title/Employer: OWC Director for Louisiana Workforce 

Commission 
 

Sheral C. Kellar was appointed Director, Office of Workers’ 

Compensation Administration in January, 2016 by Governor John 

Bel Edwards and Louisiana Workforce Commission (formerly the 

Louisiana Department of Labor) Executive Secretary, Ava Dejoie. 

Kellar has served at the Louisiana Workforce Commission as a 

Workers’ Compensation Judge since 1991 and as Workers’ Compensation Chief Judge since 

May 1999.  In July 2015, she was appointed to the new Louisiana State Bar Association’s Access 

to Justice Commission, co-chaired by the Chief Justice of the Louisiana Supreme Court.  In 

March 2014, she was inducted as a fellow of the College of Workers’ Compensation Lawyers.  

Since 2007 she has been a member of the National Association of Workers’ Compensation 

Judges and serves on its Board of Directors and its Curriculum Committee.   She is also a 

member of Baton Rouge Bar Association and the Louisiana State Bar Association.  In 2009 she 

was elected the recording secretary for the Louisiana Center for Civil Justice, a state-wide call 

center that facilitates the provision of pro-bono and low-fee civil legal assistance to Louisiana’s 

poorest citizens. Also, in 2009 Kellar was appointed Chair of the Access to Justice’s Gap 

Assessment Sub-Committee, where she spearheaded an Economic Impact Study detailing the 

tremendous positive financial impact Louisiana’s legal services programs have on the state 

economy. From June 2004 to June 2008, she served as co-chair of the Louisiana State Bar 

Association Access to Justice Committee.  In June 2007 she received the Louisiana State Bar 

Association President’s Award for her many contributions to the Bar Association and her 

exceptional service as Co-Chair of the Access to Justice Committee. She is a former member of 

the American Bar Association, the National Legal Aid & Defender Association, board member 

of the Louisiana Bar Foundation and at-large member of the Louisiana State Bar Association 

Board of Governors having been appointed in 2002 to a three year term.  She is a former Court 

Appointed Special Advocate (CASA volunteer).    Kellar speaks frequently on issues of workers’ 

compensation and professionalism. She received her Bachelor of Science and Juris Doctor 

degrees from Louisiana State University. 
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Name: JEFFREY C. NAPOLITANO 

Title/Employer: Attorney/partner for Juge, Napolitano, 

Guilbeau, Ruli & Frieman, APLC 
 
B.S. cum laude LSU (1982), J.D. Loyola University (1985). Jeff has 

been a featured speaker for numerous seminars including the 

Defense Research Institute (DRI), the New Orleans Bar Association 

and the Louisiana Association of Business & Industry. Jeff has 

served as the national worker’s compensation Chair for DRI. 

Community activities include: Youth basketball coach, Pelican Park, 

Mandeville. Jeff has served as the national Workers’ Compensation 

Chair for DRI” and has been named a member of the CLM Alliance 

as well as a fellow in the College of Workers’ Compensation 

Lawyers. Ratings and Honors: AV Peer Reviewed preeminent Rating with Martindale-Hubbell; 

Voted “Top Lawyers” in New Orleans Magazine 2010. 
 

 

 






